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CHAPTER

valid Contract and its
Elements

What is a Contract?

When we talk of a contract, the first question that comes up is to define what exactly is a contract. In
other words, what are the essentials of a valid contract. Generally speaking a contract is an understand-
ing or an agreement between two parties. But this does not completely or clearly define a contract. To
understand the meaning of a contract, we need to have a look at the definition of a contract given by
‘intellectuals’ and experts of mercantile law.

Definitions

According to Salmond, a “contract is an agreement creating and defining obligations between the parties.”

Sir William Anson defines a contract as “an agreement enforceable by law made between two

or more persons by which rights are acquired by one or more to acts or forbearances on the part of the
other or others.”

According to Leake, “an agreement as the source of legal contract imparts that one party shall be
bound to some performance, which the other shall have a legal right to enforce.”

Sir Fredric Pollock opines that “every agreement and promise enforceable by law is a contract.”
Section 2(h) of the Indian Contract Act defines a contract “as an agreement enforceable by law”.

The above definition and the Indian Contract Act make it abundantly clear that every contract must
have two basic characteristics: |

An agreement between the parties.
The agreement should be enforceable by law.

For an agreement to be enforceable by law, it becomes imperative that it is based on valid and legal
grounds — otherwise it will not be enforceable by law. A contract can only be enforceable by law when
itimposes some legal obligation on the parties to the contract, In other words, agreement and obligation
are the two fundamental elements of a contract. This means that the commitment of the parties must
meet, or there must be consensus ad idem. Consider an example — A has two buildings No. 1 and No.2,
and wants to se|| building No. 1 to B, whereas B wants to buy building No.2. In this case, there is no
consensus between A and B, and as such, there is no possibility of a contract between the two.

; For an agreement to be a contract, it is imperative that certain obligations are imposed on the par-
Aes concerned. These obligations need to be legal, not social obligations. At the same time, the Contract
Ctis also not the whole law of ebligation.
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Essentials of a Valid Contract

The essential features or elements of
one of these elements is missing in an agree
such would not constitute a valid contract.

(1) Agreement - Proposal and Acceptance: A

an individual cannot enter into an ag
and every set of promises

e following sections, Eyey, i

a valid contract are discussed in th
enforceable by la
Y law and as

ment, the agreement will not be

valid contract essentially involves two or More
reement with himself. Section 2(e) of the M
forming the consideration for each other jg a“r
plied that one party makes a proposal and the other pan;,
(b): When the person to whom the proposal is made sjgp;.
osal, when accepted, becomes a promise, Upy
h, there cannot be an agreement. For example
0.000 and Sohan accepts the proposal, theré

parties because
stipulates that “every promise
agreement.” To reach an agreement, it is im
accepts the proposal. According to Section 2
fies his assent thereto, the proposal is accepted. A prop
the proposal is accepted, there is no promise and, as suc
if Mohan makes a proposal to sell his car to Sohan for T 9
will be a valid agreement between the two.

(2) Competency or Contractual Capacity 0
contract is that the parties concerned are legally com

the Act, every person is competent to contract if he: (a) _ _
and (c) is not disqualified from contracting by any law to which he is subject. Every person who has

attained the age of 18 years is a major. If a person is a minor who has a guardian appointed by the
court or one whose property is under the supervision of the Court of Wards, such person would be
considered a major when he attains the age of 21. Being of sound mind implies that, at the time of
entering into a contract, one is capable to understand the terms of the contract and one’s rights under
such terms. Those who have been declared incompetent to enter into a contract as per the law include
enemies of the country, diplomatic personnel, bankrupts and those who have been sentenced to terms

of imprisonment, etc.

(3) Free Consent of Parties: The third element of
genuine consent of the parties to the agreement. According to Section 13, the consent of the parties is

said to be free when they are of the same mind on the material terms of the contract. The parties are
said to be of the same mind when they agree about the subject matter of the contract in the same sense
and at the same time. The identity of views is the pre-requisite. If such identity is not there, no agreement
is possible. As per Section 14 of the Act, an agreement induced by coercion, undue influence; fraud,

etc., would not be enforceable by law.

To cite an example, A makes a proposal
car, which he thinks is a Maruti because it is more popular than a Fiat. In this exa
posal by A which is accepted by B - but there is a difference between the concepts 0
agreement can be reached between the two. A wants to sell his car and B wants to buy a car. Even ﬁ-xe
price is accgptable, but the concepts of A and B are different. B thinks that he is buying a Maruti F”h‘{e-
A thinks he is se!ling a Fiat — and no agreement can be reached between the two. Consent ofa PF‘“V 2
free when there is no coercion, undue influence, fraud, misrepresentation or mistake. As per Section 1
of the Act, the agreement is invalid if free consent of the parties is not there. R

(h4) Lawful Consideration and Legal Object: The consideration or object of the col’ﬁad'-:'
atr;f)t er essential fgature. Except for special cases listed in Section 25, a valid contract has ‘to‘.h?"e it
g ject. Aslljel’ Section 2(d), “When, at the desire of the promisor, the promisee or any other Pefs‘”},dm

one or abstained from doing, or does or abstains from doing, or promises t0 doorto abstams‘

f Parties: The second essential feature of a valig
petent to enter into it. According to Section 11 of
is of the age of majority, (b) is of sound ming

a valid contract is that there must be a free and

to B to sell his Fiat car for ¥ 80,000. B accepts to buy the
mple, there is a pr&
f A and B-andno
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L Valid Contract and its Elements J

Joing @0 act, suc}?dact :?1 abstlréence or promi'se is called a consideration for the promise.” For a valid
¢ ract, the coljSl efa ion need not necegsanly be in terms of a price - the consideration can even be
oL pl.esenF or future —})ut the consideration needs to be real. For example, Ajay offers to sell his
" k0 Vijay for ¥ 20 an_d Vijay ascepts the offer. In this case, ¥ 20 is the consideration for Ajay and

book is the consideration for Vijay. The object of the agreement must be lawful. In other, words, it

iect must not be (a) illegal, (b) i s . .
1s that the objec : gal, (b) immoral or (c) opposed to public pol
;?Zi agreement has a legal flaw, it would not be enforceable by laI\)E ® publicipalicy Loettion &)

(5) Agreements not Expressly. Declared Void: For a contract to be valid, it is essential that the
agreement has not been declared vonq under the Indian Contract Act, 1872. Specifically void agree-
ments include agreements related to interference or sabotage in marriage ceremony (except in the

case of @ minor), agre.emenﬁs that interrupt or sabotage a legal activity, that are related to gambling or
promise {0 do impossible things.

(6) Writing and Registering Agreements: A contract may be by word of mouth or in writing. As
per law, there is NO difference between a contract in writing and a contract made by word. It is, however,
in the interest of the parties that the contract is in writing. Some other formalities also need to be com-
plied with to make the contract legally enforceable. In some cases, the document in which the contract
is made is to be stamped and registered (like under the Transfer of Property Act). In some other cases,
there is a statutory requirement that the contract be made in writing or in the presence of witnesses or
registered. In such cases the statutory formalities must be complied with.

(7) Capable of Performance: A valid contract must be reasonable and practical to be performed.
It must not promise the impossible — like injecting new life in a dead body or finding treasure by magic.
Avalid contract must be certain and definite — not vague and indefinite. The law does not recognize, an
impractical, indefinite or vague agreement and, as such, does not help enforce it.

If an agreement does not meet the above criteria, then it cannot be a contract. It will remain an
agreement.

The differences between an agreement and a contract are listed in the table that follows.

Differences between an Agreement and a Contract

No. | Basis of Agreement Contract
Difference
Section Is defined in Section 2 (e) Is defined in Section 2(h)
2. | Definition | Every promise or every set of promises An agreement enforceable by law is a

forming the consideration for each other is | contract.
I an agreement.

3. | Scope Has a very wide scope because each The scope is limited because all agreements
S contract is first an agreement. are not contracts.
: Nature Covers legal and extra-legal affairs. Covers only legal affairs.
. | Base Is based on proposal and acceptance of Is based on agreement.
: proposal.
- | Legality Parties have no legal obligation. Parties have legal obligations that are

s T defined in the contract.
g Effect Is not enforceable by law. Is enforceable by law.
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Kinds of Agreements
Broadly, agreements can be classified as under, depending upon what they are based o,

(V) Based on Obligation

< Such agreements are further classified into

{a) Unilateral Agreements

(b) Bilateral Agreements
(a) Unilateral Agreement: In a unilateral agreement. one party to the agreement has fulfiflen e

commitment while the other has vet to do it. For example, A agrees to sell gooclsf to B on one Mmong,
credit and immediately despatches the goods. A has fulfilled his commitment while B has yet tq dok"

(b) Bilateral Agreement: An agreement in which both parties have to fulfil a commitmey ,
commitments simultaneously, and each party’s promise is a consideration for the other party s a by,
od

eral agreement. The promises made in a bilateral agreement are called ‘reciprocal promises’. To m §
the example, given before, A agrees to sell goods to B at an agreed price after one month, and, B agree
to pay for the goods when he receives them. Both A and B have committed, and one’s promise j the

consideration for the other, This is a typical bilateral agreement.

(2) Based on Mode of Creation
Agreements based on mode of creation are classified as:

(a) Express Agreements,

(b) Implied Agreements
(a) Express Agreement: When a proposal is made and accepted explicitly, by word of mouth or

in writing, the agreement reached is an ‘express agreement’. For example, A wants to sell his car for
¥ 50,000, and makes a proposal to B, who wants to buy it. B accepts the proposal by word of mouth
or in writing. The agreement thus reached would be an ‘express agreement’.

(b) Implied Agreement: Agreements which are not express are called ‘implied agreements’. Thesz
agreements are not expressed orally or in writing but are reflected in the thinking, behaviour, rites and
customs of the parties concerned. For example, the bus driver does not orally invite the passengers fo
board the bus, he merely stops the bus at the bus stop and the passengers board without being invited.
This silent or tacit invitation by the driver and its acceptance by the passengers is an implied agreement.

(3) Based on Enforceability
~ Agreements based on enforceability comprise:

(a) Void Agreements

(b) Voidable Agreements
(a) Void Agreement: According to Section 2(g) of the Indian Contract Act, any 'Agmem.e?‘ttcng
rights

enforceable by law is said to be a void agreement”. A void agreement does not imply any legal righ®
obligations for the parties to the contract. Such agreement does not have any legal effect. it ?S a nuliy
or void ab initio from the beginning. An agreement with a minor or one without consideration \k’l‘)’(‘)‘m :
be a void agreement. An agreement is also void when the parties to the agreement are mistaken a’[h'e _
an essential element of the agreement. Consider an example. A agrees to buy some goods from B. e
goods are on a ship on the high seas on way to India. Both A and B agree on the terms, but com -

14
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Valid Contract and its Elements ‘
K W lat n
é;_: l‘S:k In the circumstances, their agreement wo e doads hed

uld be considered \kz);(:in destroyed because the ship had

1
E

nt is voidable, The ’

: . party who h
inﬂuencedt; art;du\:’]}éots)e iCtOl?TS}fnt is not free., mag.; repudiate, rescind or avyoid the ZZZZ‘::&?G:;Q:L:Y
decide to be DO Y 1L 1 he agreement is valid till it is rescinded or disowned by th : .
entitled to do so - which is the aggrieved party, y the party who is

Consider an exam j ill Vijay i

. ple. Ajay threatens to kill Vija

does not agree to sgll his property to the former at a price which is not even half of its markgtgia‘\fl::
e mak.eS Vijay sign an agreemenf to that effect. The agreement thus reached is a voidable agree:
ment. \I/Uay can either be bound by it and accept the price offered, or he can repudiate the agreement

(4) Based on Law
Agreements based on law are:

(a) Legal Agreements
(b) lllegal Agreements

(a) Legal Agreement: Such an agreement has all the basic elements that are essential for a valid

agreement. If A agrees to sell his car to B for Z 50,000 and B agrees to buy it at that price, it would be
a legal agreement.

(b) Illegal Agreement: Any agreement that transgresses some rule of basic public policy, is crimi-
nal in nature or is immoral, is an illegal agreement. Being immoral implies its going against the accepted
public or social norms, and being criminal implies its going against the law of the land. Such an agree-
ment is not only forbidden by law, it is a punishable offence and the parties to it invite the wrath of law
by entering into an illegal agreement. Consider the following example. A proposes to B that he will give
B % 50,000 if the latter kills C, and B agrees to do the killing. In the first place, the agreement is illegal
because it involves B doing a criminal act. If B does the job and kills C, and A goes back on his word

and refuses to pay the promised amount, B cannot go to the court of law - if he does that, he would
land himself in prison.

Avoid agreement is a much wider term as compared to an illegal agreement. All illegal agreements
are void, but all void agreements or contracts are not necessarily illegal. An illegal agreement is not only
void between the immediate parties to the agreement, it has the further effect that even the collateral
fransactions to the original agreement are also tainted with illegality. A collateral transactlonlls one that
Is subsidiary, incidental or auxiliary to the agreement. The following examples illustrate the issue.

Aand B arrive at agreement that if it rains tomorrow, then A will pay ¥ 100to §3', and if it does not,
then B will pay the amount to A. In the first place, this is ‘betting’ or a ‘gambling agreement, fa; \1;'810
gmg or !osing is a game of chance. But if one party to the agreement approaches C fora loap Ooney ”
hrild, .belr.]g aware of the purpose for which the loan is being sought, C lends the amouni r?ererample-
Am, it will constitute a collateral transaction to the agreement between A and B. Take agodoes o
thagrees with B to kill C for a consideration of Z 1,00,000 to be paid to A by B. Since it

®Money, he approaches D for a loan of the required amount. D is aware of the purpos

S 15
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5)‘§Aased
) /(A on Performance
greements based on execution can be:

(a) Executed Agreements (b) Executory Agreements

(a) Ex
one in)Whicictlll]teegaggs-e;nt]hent: Executed means that which has been done. Such an agreemep
agrees to buy & seaote. f e agreement have performed their respective obligations. For example i§ -
wihien bigthy i : om B for ¥ 10,000. When B delivers the scooter, and A pays ¥ 10,000 A

e parties have preformed their obligations, the agreement is said to be executed, e

menﬁ: (l;:::(t:}:lttof.y Agreement: ‘Executory’ means that which needs to be done. An executory agree.

b A .a 1ema}ns to be executed and the parties have yet to perform their obligations, Fqy B,
ample, applies for a job and B agrees to give the job to A starting next month. The agreement reac, d
Is executory in the sense that both A and B have to fulfil their commitments. ¢

. An’agreement can also be partly executed and partly executory. To cite an example, A agrees t,
paint B's house for a price. B pays the price but A has not yet finished painting the house. B has ex.
ecuted but A has not.

(6) Based on Enforceability
~~ Agreements based on enforceability are:

(a) Enforceable Agreements (b) Unenforceable Agreements

(a) Enforceable Agreement: An enforceable agreement is a valid agreement that has no loop-
holes. Such an agreement is enforceable by law because it incorporates all the provisions of the law.

(b) Unenforceable Agreement: An unenforceable contract is one that cannot be enforced ina
court of law. The non-enforceability can be because of some technical defect, such as the execution of
the agreement being barred by lapse of time or the conditions or terms being not clear in the agreement. .
The contract may be carried out by the concerned parties, but if there is a breach of contract by one
party, the aggrieved party cannot claim damages or reimbursement. To take the recourse of law, the
complainant has to file the complaint on a stamped paper of a specified value, otherwise the court will .
not admit the suit. Likewise, under the Limitation Act, if the period specified in the contract is over; of
under the Stamp Act, if the stamp is not of the specified value, or the affidavit is not properly stamped,
it will not be registered.

It should be noted here that even if a party to a contract is deprived of its competence t0 e.nfOTCe
the contract because of such deficiency, it does not make the contract void or voidable. That being 5‘;"
there could be collateral effects which could be important. The law provides various remedies for Sulce
deficiencies, and once these have been implemented, the contract becomes enforceable. For examee’
if a contract is written on a stamped paper of lesser value than is required, the defaulting party @n2" .
allowed to put additional stamps on the payment of a penalty. oot

Kinds of Contract
The following section discusses the kinds of contracts.

16
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Proposal or Offer and Acceptance

The primary element of a valid contract is an agreement between the parties to the contract |,
an agreement, one party makes a proposal and the other gives an acceptance to it. An agreement lor
contract) is essentially between two parties. According to Section 2(c), “The person making the proposy
is called the ‘promisor’ and the person accepting the proposal is called the ‘promisee’.” The Biritish refe
to it as an ‘offer’ but in the Indian Contract Act, it is called a ‘proposal’.

Proposal or Offer

According to Section 2(a) of the Indian Contact Act, “When one person signifies to another hi
willingness to do, or to abstain from doing, anything with a view to obtaining the assent of the otherto
such act or abstinence, he is said to make a proposal.”

To cite an example, If A says to B that he wants to sell his watch for ¥ 150, it is a proposal fromA
If B says to A that he should not sell his watch to anybody for a week, after which he would buy it for

7160, it is a proposal that abstains A from selling his watch.

Elements or Main Features of a Proposal
The definition of a proposal specifies the following three characteristics:

(1) Existence of two parties: One cannot obviously make a proposal to oneself — a proposal is alwass
made to another person. It logically follows that there need to be two persons for a proposal to be made.

(2) Choice to do or not to do (abstain): A proposal reflects the desire of the party making
the proposal for the other party to do, or abstain from doing, something. Examples: A proposes to B
to buy his car for Z 1,00,000; or X proposes to his neighbour Y to look after his garden while he is 0’;
vacation. If A proposes to B that if he (B) does not oppose his selection as the Managing Director, he.(A.
would offer him to become his deputy, it would be a proposal for not doing, or abstaining from doing. -

something.

(3) Object of the Proposal: The proposal has an object — the person m
the consent or acceptance of the proposal by the person to whom the proposa 53
not made with the intention of getting the acceptance (or consent) of the person to whom the pmgc?or ¥
is made, it cannot be termed a ‘proposal’ because its acceptance will not result into @ c?ntfa gt
agreement). There could be a situation where the proposal is for the other party to make a offer’s
There is a difference between an ‘intention to make an offer’ and an ‘invitation to make an
According to this view, the following cannot be considered as proposals. /"

20

aking the proposal \»:ailﬂ: \
[ is made. If a prop® |
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. obligations does not constitute a valid agreement or contract. A pro
' a cricket match does not create a legal obligation =

'~ athome when B comes for lunch, it does no
-~ not keeping his commitment because an invitati
Ob!igation for either party. As cited in an earlier ¢
- Point. In this case, Mr. Balfore who was employe
| £30 every month — which was a promise that he cou

-~

L
s

B T R T A S T g e o, O Ny S e = " Pty SO o

-

[ntention to make far.l gﬁir: At times a person might declare his intention to make an offer
o ~ctually make the of er. Such a declaration gives no right of action to another - it only means,

offer will be made or invited in future and not that it is made now. An advertisement for a
P auction does not _amount to a proposal to hold the concert or the auction. The case of
con s v Nickerson can be cited as an example. In this case, the defendant had advertised that he
Har ction some goods at a place far from London. The plaintiff had to go to the place where the
as supposed to be .held,. ar'ld found that there was no auction. He, thereupon, filed a suit
b o tthe adverti§€T for wasting hls time and money. But the court held that the advertiser had merely
- 89%" " 1 his intention to make an offer, and had not actually made an offer.

s )

B A
=
2

(b) [nvitation tO make an offer: When a tender is called for the purchase of goods or a shopkeeper
ds in the show er.ldow with the price tags, or a company advertises its products and
sponds 0 queries from potential customers, it does not constitute an offer — it is merely an invitation
: or a buyer to mak.e an qffer. Catalogues, brochures, advertisements or circulars to potential
customers are not offerf, bt_lt invitations to make an offer. Some things might look or sound like an offer
while they are only invitations to make an offer — and there is a big difference between the two. In an
pvitation tO make an offer, one person invites the other to make the offer. Such invitation is not an offer
on the part of one who is making it. In the case of a shopkeeper displaying his goods with price tags in
a show window, he is not making an offer to sell the goods at the prices displayed — he is only inviting
otential customers to ‘offer’ to buy them at those prices. A company that advertises to sell its shares
cannot be said to be making an offer to the public; it is only inviting the public to make an offer to buy
the shares. When it allocates shares to an individual, it is accepting the individual’s offer. Likewise, a
tender for a construction job is an invitation to the builder to make an offer.

toa selle

Legal Rules for a Proposal or Offer
The Indian Contract Act and the precedents of judgements of the courts of law of the country have
laid down some rules that are of legal and practical importance. These are discussed in what follows.

(1) The offer must be made to create a legal obligation: While making the offer, the aim

of the offeror should be to primarily create a legal obligation. An offer that creates only social or moral
posal to go to picnic to or to play

it is not legally binding on the person making the
xample, if A invites B for lunch but, for some reason, is not

t have any legal obligation for A, and B cannot sue A for
on to lunch is a social affair and does not create a legal
hapter, the verdict in Balfore vs Balfore illustrates the

d in Sri Lanka promised to send his wife in London
Id not or did not keep. When Mrs. Balfore moved
force her husband to pay the amount since there was no -

proposal or the one who is accepting it. For

the court, the court decreed that she could not

B Ao
| ®al obligation on his part to do so.

3
(
,

- Or indofi: p
| az Cl:defmlte. An indefinite or vague proposal is not a ‘proposal’ from the legal point of view, and its
- plance cannot create any contractual relationship. If A offers to B to take his building on a thmg:

~ Yea : . . . ’
Ccm;tlease if B repairs it thoroughly and furnishes it according to the latest style’, it cannot

(2) The terms of the offer must be unambiguous and definite: They must not be anlJé ,

i be said to
ree]?te an offer because it is too vague to result in a contractual relationship. Likewise, if X who ha
ars, offers to sel] ‘a car’ to Y, it is not a definite offer because X has not specified which
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not obligatory or binding because the conditions of e

would sell to Y. Such offers or proposals are
proposal or offer are vague and not definite. 3 o
An offer is called specific when it is made 4 a

, » ye general or specific:
(3) The offer may be gen P cific offer, only the person or group of persong ?z

of a spe '
he offer. For example, if Abdulla offers to sell his watc}, k,
laidu, and nobody else, can accept or reject. [f it ye,,

Naidu for 2 3000, it is a specific offer which only I ' ey
a general offer, Abdulla would have said that he would sell his watch to an/\{‘body r‘/:hfe}f:j;yas (};lgm J ‘IJOOU'
A general offer is enforceable by law by anybody who accepts the offzr.her; j{::/; " r;l) aduenge:,eer:t ?}ffer
. ’ll be the as lost his briefcase that had important papers an . at
could well be that A has lost his briefcase Tt Jost hs briefcase and anybody whe

while travelling from Lucknow to Delhi by Shatabdi Express, he.
has found it and returns it to him would be paid 2 10,000. This would be a general offer. Somebod.)

who finds A's briefcase and returns it to him is entitled to recei've' 4 lU.QOO ff%m 1:;, ?Pdsthe finder of
the briefcase can legally enforce A to pay the amount. The verdict in Carlill vs Carbolic Smoke Ba]|

Co is an example of a general offer. The company had advertised that itt a person .took ‘smoke baly
prey to influenza, he or she would be entitled to claim £100 from the

as per instructions in the advertisement, yet she fell a prey tg
d that since the offer was an advertisement, Mrs,

individual or a group of individuals, In case
whom the offer is made can accept or reject t

as per the instructions and fell a
company. Mrs. Carlill used the medicine

influenza and claimed for £100. The company pleade :
Carlill should have been in touch with the company and informed it of her acceptance of the offer. The

court decreed that in such a situation, the notice of acceptance was not mandatory, and that Mrs. Carli]
had accepted the offer by using the medicine in the prescribed manner and was therefore entitled to

£100.
(4) The offer may be express or implied: An offer does not necessarily need to be express - it

can also be implied. According to Section 9, a specific offer can be made in words — written or oral.
If A offers to sell his scooter to B for 2 5,000, it is a specific oral proposal. A's implied offer need not:
necessarily be expressed in words. A company that plies trams on roads for urban citizens makes an
implied offer by its conduct to transport passengers from one destination to another at a fixed fare.

(5) The offer should be a request and not an order: The person making the offer has the right
to set conditions to the acceptance of the offer, but he does not have any right to set conditions to the
non-acceptance of the offer. For example, the offeror cannot set the condition that if the acceptanceof
the offer is not received within a specified period, the offer will be deemed to be accepted. Jet

(6) The offer must be for a possible act: Man can do only what is possible, and the law accepts
that. An offer or a proposal to do the impossible is devoid of practicality or meaning. To make an offer
which is humanly impossible is not recognized by law and, as such, there can be no compliance. =

(7) The offer must be communicated: An offer, to be complete, must be communicated tothe
person to whom it is made so that he can accept or not accept the offer. Unless the offer is communicated
by the offeror (or by his agent) to the offeree, there can be no acceptance of the offer and, as such;n0 -
agreement can b’e reached. According to Lord Lydley, “a state of mind not communicated cannotbe
;?iaﬁ:zsdal:ndealmgds between man and man.” This law applies to both general and specific proposas: &
o oiv; ek ?:vr:f:fd f reward for anybody who finds an item that A has lost, he is not bound .byil?o‘:
fin(]ing . The coe o fOLa ’person who has found the item but does not know that there is a rewal@ = =
- l(' G alman Shukla vs, Gauri Dutt illustrates the principle of this law. Lalman was

ployee ol Gauri Dutt whose nephew was missing. He sent Lalman to trace his nephew and ther
announced that anybody who traced his nephew would be entitled to a reward. Lalman traced,the_bQV &

22

Scanned with CamScanner



L Proposal, Acceptance and Revocation |
 brought him home, but he was igno : |
and b nd filed a suit to get i : '

“ihe d asimed the reward a

4 s 0 search
‘,;’o‘ica contract — if Lalman was not aware of the ol

{here be @ contract.

i« perSOn t .
& pecomesa promise or an agreement only after its acce

£ ihe promiso, and the person to whom the offer is ma

"_ ,.j . According to Sir William Anson, “An acce
SR of gun-powder. Just as-a lighted match will bl
‘ t after its acceptance.”

pta.nce. The person who makes the offer is called
de is called the promisee.

ptance i§ to an offer what a lighted match is to a
‘ ast a train load of gunpowder, an offer becomes an
! \7, agreemen '

3 As per Section 2(b) of the Indian Contract Act, “When the person to whom the offer is made
signifies his assent thereto, the offer is said to be accepted.”

., Example: A says to B that he wants to sell his car for ¥ 1,00,000. B says to A in reply that he is
~ prepared to buy his car for ¥ 1,00,000. Here B has accepted the proposal of A.

Who can Accept?

: When an offer is made to a particular person, it can only be accepted by the person to whom it is
made. Acceptance by any other person is not a valid acceptance. The rule of law is very clear on this — if
~ anoffer is made by A to B, only B can accept or reject the offer. But if it is a ‘general’ offer, then anybody
" can accept it. In this connection,. a case in point is Boulton vs. Jones. In this case, a merchant sold
f ~  his business to his manager Boulton. The day the business was sold, that evening an old customer -
L Jones who did not know that the business had been sold - sent his requirement of goods to the owner’s
"~ name (which had changed that day). The new owner Boulton, without informing the customer that the
B ownership had changed hands, despatched the goods as per the order and asked for the payment. But
& Jones refused to make the payment. Boulton filed a suit against Jones. The court decreed that Boulton
could not force Jones to pay for the goods because the offer to buy was made to the previous owner
- who owed money to Jones, and it was not in the power of Boulton to step in and accept since there was
. no contract between the two and the offer was not made to Boulton.

But if there is no specific offer, then anybody can accept the offer. The case of Carlill vs. Carbolic
_ ngke Ball Co, has already been cited in this respect. In short, a specific offer can only be accepted
. > 2specific person whereas a general offer can be accepted by anybody.

Rules of Acceptance

E . Acceptance of an offer is the essence of a contract. As per the sections of the Act and the precedents
E Y court decisions, the legal rules as to acceptance are discussed in what follows.

o(els) :}:‘ccepta“ce must be absolute and unconditional: It must c?qurm wi
n un, el.(?ffer or proposal becomes a promise. The acceptance, to be binding, musf B ance
are diffqua ified. A qualified acceptance is not a contractual acceptance. If the terms o

érent from the terms of offer, it is termed as a counter offer gnd

th the offer. If

itd t be absolute
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~eptance until the original offeror accepts the qualiﬁe.d terms. Conider an example. A Propose, |
v i to B for ¥ 1.000. to which B says that he is prepared to pay only 7 800 forit. Ty o 1
o hff,“;;;t;.],—,{,m B to A. When a counter offer is made, the original offer is no more valid, Apg °#
;id:;;,;grko ffer is accepted by the original offeror there can be no agreement. l-f A offers to sej) his ;;n“%
R.‘: ¥ 1.00.000. and B accepts the offer and encloses a cheque for ¥ 20,000 with a Promise tq pay t}:

balance by monthly instalf*qents of ¥ 20,000 each, it would not mean a contract between the two a i
acceptance is not unconditional.

(2) Acceptance must be made in the prescribed manner: According to Section 7(2) of "

Act. if the person making the offer has prescribed a method for its acceptance, the acceptance Must X
by that method. For example, if the proposer wants the acceptance to be communicated by tele

it must be done telegraphically. Or if the offeror wants to specify a time limit for the acceptance of ﬂlé
offer, the acceptance must be within that limit. If the manner of acceptance is not prescribed ang there
is no time limit set for acceptance, the acceptance should be in an appropriate manner and withip
appropriate time. Appropriate time and method is an issue which is case-specific and would depeng
upon the circumstances of the case.

(3) The proposer cannot prescribe the method of refusal: The proposer needs to be informeg
if the offer made by him is accepted. but he cannot insist on him being informed of its non-acceptange
It is the right of the offeree to accept the proposal or not to accept it.

For example, A writes to B that he wants to sell his car to him for < 1,00,000, and if he (A) does
not hear from him by return post, he would presume that B has agreed to buy the car, B is not bound
to reply to A and if A does not receive B's letter it does not imply acceptance of A's offer.

.

S[ga

by B. Technically, the second communication from B to A is a new proposal from B.

(5) Acceptance must be communicated to the offeror: To reach an agreement or conclude
a contract, the acceptance of the offer needs essentially to be communicated to the person making the

in a perceptible manner — in writing or by word of mouth - is not termed as acceptance. The case of
Brogdon vs. Metropolitan Rail Company can be cited as an example. A draft agreement relating
to the supply of coal was sent to the manager of the company for his approval. The manager Wfofe

the offeror. In some cases, however, the communication of acceptance may not be necessary. In Ca_'l'l!
vs. Carbolic Smoke Balj Co., Carlill used the smoke balls of the company according to the directions
and contracted influenza_ |t amounted to acceptance of the offer by doing the required act and sh¢
could claim the reward. Her communication of acceptance of the offer was ruled to be not necessaty-

, rd
(6) Acceptance may be express or implied: Express acceptance may be written or by wo |

T . on:
of mouth whereas implied acceptance could be reflected by the action or ‘behaviour of the pers 4
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L Proposal, Acceptance and Revocation
the offer. The latter is also calle i

ptance by receiving consi i
e restoration of a g

sto missing item, and a person who know
€ missing it i .
1 of the offer of reward by the person restoring the item_ %_ikzr\zislé e Seemed to be an e

] . : » When a passenger boards a b
. 4 particular place for a fixed fare to be char ed b ~o_onger boards a bus to go
i :-,?3 mgany’s offer which is symbolised by the p ongeyy < 0US company, it is a tacit acoeplantetot itie

assenger’s action in boarding the b
(7) An action without the knowleq g the bus.

.~ be rewarded ¥ 501. Lalman did not know of the announcement. As

| Gauri Dutt’'s nephew and brought and brought him back. He had nori
" no knowledge of Gauri Dutt’s proposal.

per earlier instructions, he found
ght to the reward because he had

(8) Acceptance can only be given by the person to whom the offer is made: This is true
. of a specific proposal which can only be accepted or not accepted by the person to whom it is made.

. However, a general proposal which is made to the public at large can be accepted by any person who
~ has a knowledge of the proposal.

- Inthe case of Boulton vs. Jones, a merchant sold his business to his manager Boulton, which
.~ information was not communicated to the customers of the business. After the sale, the same evening,
* a customer Jones who had dealings with the previous owner sent his order for some goods. Without
b informing the customer that the ownership had changed hands, Boulton despatched the goods to Jones.
?" On learning about the change in the ownership of the business, Jones refused to accept .the delivery
. of goods. When Boulton approached the court, the court ruled that Boulten could not claim slamages
. since Jones’ proposal was made to the previous owner, and Boulton’s acceptance was not valid.

(9) Acceptance must be made before the lapse or withdrawal of an offer: If the person

. making the offer has set a time limit for its acceptance, the offer must be accepted within ﬂ?at t’lme. If no
time limit hag been set. the offer must be accepted within a reasonable time. ‘Reasopab\e time deper&d_s

' Upon the circumstances or the conditions of the offer, but the acceptance must be given bgflcure\}t\;\; 0_::“ |
- 9Dses or is withdrawn. Otherwise the acceptance is not valid and no agreeme_nt is possible. 4 en“Ot. :
- Offer lapses or s withdrawn, there is no longer an offer and the question of its acceptance tﬁfﬁm-
a,r.lse.' For example, A offers to sell his scooter to B for ¥ 10,000, and wants B's taccsgt::iﬁ :Z;; ¥ Hay.‘. At
]nl N a week and receives no response from B for a week. B sends his acceptan e

Such cir‘Cumstance, the proposal has lapsed, and B cannot hold A answerable for his offer.
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What is Contractual Capacity? f

An important element of a valid contract is tha

to enter into a contract. For an ‘agreement’ to become a ‘conFract : ) f
is between persons who have the capacity to contract. Capacity here means competence o the partie

to enter into a valid contract. According to Section 11 of the Indian Contréct Act., “Ev.ery person ;|
competent to contract who is of the age of majority according to the law to \-Nhlch be is sgbjegt, and Whoi
is of sound mind and is not disqualified from contracting by any law to which he is subject. :

On the basis of the above definition, it becomes clear that a party to a contract must:

t the parties to the contract should have the Capacj,
it is important that such agreemer,

1. Be a major.
2. Be of sound mind.
3. Not be disqualified by any law.
Thus, Section 11 declares the following persons to be incompetent to enter into a contract. -

1. Minors
2. Persons of unsound mind
3. Persons disqualified by any law to which they are subject.

Burden of Proof

In the eyes of the law, every person is competent to enter into a contract. If a person wants to
absolve himself of the obligations under a contract on the ground of incompetency, then the onus is on
him to prove that he was incompetent at the time of contracting. Indian law does not disqualify a person
to contract on the basis of religion, sex and culture. A woman cannot be disqualified, or she cannot
disqualify herself, from entering into a contract on the basis of sex or culture. * |

(1) Minor

. hfxccording to Secﬁ?’n 3 of the Indian Majority Act, 1875, “a minor is a person who has not completed
zlr?defig yéars o_f age.” But where a guardian of a minor's person or property has been appointed :
e Guardian and Wards Act, or where the superintendence of a minor’s property is by 2 Court

of Wards, the person attains maijori g ‘
e o majority after twenty one years of a i the age of eighteen .
years is taken as majority age in all situations. g 86, Nenglish lowi *i

Being a mi ; ot
the contrgfy r;]tllil',o;’nang as such not being competent to contract, cannot be called a disadvantage- On ¢
) advantage that the law provides to protect minors against their own inexperienc®
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b L SRR
; l?” 1o IMDI contractua .
[ o oot mpropes o smowil g o Oyt [
ﬂ a (;Onﬁ‘ac b ) P IT.IISe Or commits afr ore €Xperienceq A
& " s pro it

f .

- And if a mine, d

rformanc t can be fj| : oes ente
amler or ‘necessaries supplied to him o to anysnof an obligation A m;ne:r ‘,‘Qlamst him, neithey car:
proP t out of contra(.:t but out of what are called N “{hom he is legally boy 's 1able to pay ot of his

Minor’s Agreements

Section 11 c?early states that a minor is net
- _niract with @ minor, then such contract is void and i i act. ¥ a person enters into a
L oh stically in thfhcase.of Mobhri Bibi vs. Dharmodas G ts with
b tects the minors since minor > ments with minors are void
. The law pro s need protection because the |
] _ . ;i ) y have no i
e involved in @ contré-lct. A minor can receive benefit of action but is not bouns)gbenence s e
. answerable for any action. The law goes to the ex Y any obligation

: tent that even if a minor enters i

. ! : _ : 2 S into

| eling a 11.9, no legal action cz‘:m be taken against him. But according to Section 68, the ;rg?azgtzdo?i
' inor is liable to pay for the ‘necessaries’ required by the minor or his wife. The main purpose of this

' goction is to protect ?he rights of those supplying these ‘necessaries’ to the minor. But what is important
.~ ionote is that the minor personally cannot be held liable - it is his property that is liable, not the minor,

Being a minor is called being incompetent to contract, but it is, in fact, a protection given to minors
by law. According to Salmond, “The law protects their (minors’) persons, preserves their rights and
. esfates, excuses their laches (negligence or undue delay in enforcing a right such as to disentitle) and
assists them in their pleadings; the judges are their counsellors, the jury their servants and law is their
quardian.”

(2) Persons of Unsound Mind
Any person with an unsound mind is incompetent to contract; only a person with a sound rnind
an contract. The vital question is: who can be said to be of sound mind? Secfcion 12 lays dc_)wn the
 following criterion: A person is said to be of sound mind for the purpose of making a contract if, at the
- fime he makes it, he is capable of understanding it and framing rational judgement as to its effect upon
 Disinterests, i
usually of unsound mind, but occasionally of sound

mind. On the other hand, a person who is usuall? (éf
t make a contract when he is of unsogpd mind.

minjedion 12 also clarifies that a person who is
| souné m?y make a contract when he is of sgund
ou dmlnd’ but occasionally of unsound mind, may no
Ndness of mind of a person depends upon:

({i; His capacity to understand the basics of th
li) His ability to form a rational judgement as

. toac §

j a person ig incapable of both, he is of unsound mind. Wh,ether at‘hzat;tges of persons of UNSOUTE

201 not is decided by th The following paragraphs discuss S e T

Ming ded by the court. 1he

e business concerned, and
i t upon his interests. s
to their effect up ontract_'is_.of e
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(i) Idiot

An idiot is a born {oo

to think or understand even the ordinary matte ho Can B e B e
. Aok 1AUS i w swW g
insanity whereas an idiot is always insane. A person g out name, ,,,

etc.. is not deemed to be an idiot. An idiot can never enter into a contract. If such a person has b,
provided the necessaries of life for which there has been no payment, such pay‘ment can be Tealir,;{
from his property (if he has any) but the idiot personally cannqt be held respon51'ble. The law Proteg,
such people by making them incompetent to contract because it would be very simple for anybody, ff,

deprive them of their rights.

| who has completely lost his mental powers. He does not have the fac

rs. A lunatic suffers from intermittent fits of sanify ..
Y ary

(ii) Lunatic

A person who has lost his mental powers because of accident, illness or personal tragedy is calleq "
lunatic. Lunacy denotes periodic insanity and periodic sanity. Such a person is incompetent to make ;
contract when his state of mind is not sound. Such persons can be categorised as under: '

(i) Those who are normally alright, but have periodic fits of lunacy. Such persons are incompeter
to contract when they are of unsound mind.
(ii) Those who are normally insane but are sometimes of sane mind. Such persons are competen;
to contract when their state of mind is sound.
All contracts for procuring the necessaries of life for a lunatic and his dependants are valid contracts

(iii) Drunkard or Delirious Person

A person who is intoxicated by drinking, or is under the influence of drugs, or is delirious because
of pain or sickness cannot make a rational decision and, as such, is incompetent to make a contract. In
the case of Mathews vs. Barter, the court held that a person denying an obligation under a contract
on the plea that he was drunk or delirious while making the contract has to prove that his state of mind
was not sound when he made the contract.

It is pertinent to mention here that ‘old age’ does not come under the provisions of this section -
unless it is proven beyond doubt that the party to the contract was of unsound mind because of old age
when the contract was made. :

Section 12 of the Contract Act makes it clear that a person with an unsound mind is incompetent.
fo make a contract, and any contract made by such person is void. A contract cannot be held void
"beca.use of an allegation that the person making the contract was of unsound mind. To enforce the legal |
implications, it is mandatory to prove that the party to the contract did not, or could not, understand of
comprehend the conditions thereto. Once it is established that the person was of unsound mind, thenit

Is not required to prove whether or not the other party was aware of this weakness. All contracts made
under such conditions are void. g

(3) Other Disqualified Persons
Others classified as incompetent to contract under Indian Law include:

With(aar)1 f::gl:: seur::;nty: An alien enemy, who is the subject of a foreign state, cannot make a Contra 7
has been made bejfo(; 2;; per law. An alien enemy is one with whose country India is at war. Ifaco e
the hostilities a € the commencement of hostilities, it stands suspended and may be renewe ol

¢ over. But in national interest, such contracts can be held void even after the stat® =

36
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A . . .
T_gn ForeiQ“ sovereigns, diplomatic staff a

) : nd .
. _lomats and accredited r : accred
. . diplo epresentatives are ot ited representatives: Foreign

eld’™ " of Indian courts. Th gover
~giction of I . They cannot, generally, b, ried by Indian law and
{he jurt® ir own. The : Y, be sued u 2w and are beyond
e ourt on their Y can enter into contracts enforcr:aletfmsoihey ot o the jurisdiction
e contracts in our courts, b
, out

e
country, or who is carrying

and

Simations'

. foreign sovereign diplo
(i) When the gn, diplomat or accredited :
et the pers et sue Hin edited representative has filed a suit in a court

(i) When the foreign sovereign, diplomat or accredi : ; :
rade within the jurisdiction of the court, and ited representative or his agent is carrying on

(ii) When the foreign sovereign, diplomat or accredited re i i

. v Lh e presentative h

in the jurisdiction of the court and is to be sued with reference to suck?splrr:g;?t\;able PIORER
(c) President of India: No Indian can file a suit against the President of the Republic in any court

of law.

(d) Professional Ineligibility: Some persons cannot contract because of their high profession.
Cor example:

(i) In England, a barrister cannot file a suit to claim his fee for professional service because of

the so-called ‘professional etiquette’. In India also, a barrister could not claim his fee through

. acourt of law, but after the Bar Council Act, 1927, a barrister can get himself registered as an

advocate, and as an advocate can file a suit to claim his fee. The case of Nihal Chand vs.
Dilawar Khan is an example.

(ii) Till not very long ago, a physician in India was not allowed to file a suit to claim his fee, but

the situation is changed now. o :
(e) Disqualification Due to Legal Status: Some persons and institutions are not competent to.
nake a contract. These include:
(i) Convicts undergoing impriso : n
they have served their term of imprlsonment, oro
to make a contract.

nment awarded by a court cannot make a contract, but after
being reprieved, they become competent

| i erty vests in the Official Receiver
1D clared insolvent and whose prop : .
) Oet(J)to_rS. who }:nave b.een de. d of their power to make a contract or deal in property #ill the
Officl Assignee o asch hey becomé competent to make a contract.

court passes an order of discharge; after which ! bodies, public companies and municipal
lii) Public corporations ot companies that include local bodies, P

because these are artificial Aand
i of a ersonal nature .
o e They e COﬂt;aiS or disliaose off property or terminate a contract. Such
cha

ggtcgaturetxl persoriljs- T}f’f?%aclzlﬂ; ;;:nped by the COrpora;i;n’: é); dt;]e public company's stgmp
ments must be OIIC " of tha '

and must be signed by the authorised representa’n;/uencﬁOn s T

S legal entity et ing jation or articles of association.

has been stated in its memOTandum Of. ?ssO‘CIa
Iy its qualificati

but it cannot 9o bgybnd |
A company is not
What pany

Sa11a e
Qualifie to make a contract — On

i
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;'Parties
f

S(A 1 |ntrodUCti°“ to Consent

pn essential element of a valid contract is that the g

s thereto. It is essential that the parties agree
- imend that such agreement is free and voluntary,

; %-r\eement is .arrived at with the consent of the
pon the same thing in the same sense at the same

According to Section 13 of the Act, “Two or more persons ‘
upon the same thing in the same sense.” p are said to consent when they agree

As per the above definition, the following are essential for consent:

1. There must be at least two parties. The parties may be more than two, but it cannot be only
one.

9 There must be only one subject of contract at one time, 4
3. The parties must agree on the subject in the same sense.

Inotherwords, there must be consensus ad idem between the parties, or the concept or understanding
of the parties of the subject of the contract must be the same. If the understanding or concept of one
| parly differs from that of the other, then there is no identity of views between the parties. In the absence
| of such consensus, there cannot be any consent and, as such, no contract can be made. For the parties
| oreach a consensus, it is essential that:

-there is no mistake relating to the nature of the contract.

- there is no mistake relating to the identity of the person making the contract, and

- there is no mistake relating to the subject matter of the contract. b izs
The case of Raffles vs. Wichelhaus Jlustrates the point. In this case, ong pafr’(\;l1 ;%rfereomgyships‘
- % of cotton from the other to arrive on @ ship named Peerlegs from Bobm ag.ne %y thought twias
Sttt name sailing from Bombay, one in October and the c;;cher in Dgl(;igline%ecem%er The cottthat
© 80D sailing ! thuhtitwasteonesm Oct. etk
b ing in October, while the other thougd t I

4 Pl was a mutual or bilateral mistake and therefore there Was r;O thr:racto sig
. I : arty got the other

| mj the case of Sarat Chander vs. Kana! Lal, one party

e i . t believed that he was signing as
th Presentation. The party signing the dfc?}ize:ontract o court held that a c0
- .

th different concept.

na documént by it
a witness whereas. -
ntract did notexist

becauzt Party got his signature as @ party U
¢ the parties had agreed to an act wi
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What is Free Consent?

i “ONS arties to th
A valid contract requires not only the L.nnhL’I-ﬂ pf the par uu; : |
consent is free. Consent is said to be free when it is not caused by:

e contract, it also requireg that g, |
- J(
1

-~ ' . ~ . [
1. Coercion as defined in Section 15.

Undue influence as defined in Section 16.

N

Fraud as defined in Section 17.
Misrepresentation as defined in Section 18.
5. Mistake, subject to the provision of Sections 20, 21 and 22.

2

:‘.a

1. Coercion

According to Section 15 of the Indian Contract Act, “Coercion is committing, or ti?reatening o
commit, any act forbidden by the Indian Penal Code or the unlawful detaining, or threatening to detaip,
anv property, to the prejudice of anv person whatever with the intention of causing the person to enfy,
into an agreement.”

Coercion can be by any party against any other party, but the purpose of such act is to coerce o, |
compel a party to agree to the terms of the contract. It need not necessarily proceed from a party to the
contract and may even proceed from a stranger to the contract. Likewise, it may be directed against |
anybody - not necessarily the other contracting party. The intention of the person using it should,
however, be to cause a party to enter into an agreement. As per Section 15, “It is immaterial whether |
the Indian Penal Code is or is not in force in the place where coercion is employed.” |

For example, A commits an act illegal as per Indian law while on board a British ship in international |
waters and compels B to make a contract. Later when the ship reaches Bombay, B files a suit to
repudiate the contract because it was made under coercion, even if such coercion was committed in
international seaway beyond the jurisdiction of Indian law, B would be entitled to repudiate or disown |
the contract in such a case. ‘

If we analyse its definition, we can conclude that coercion is:

(1) Committing an act forbidden by Indian Penal Code: Such an act can include murder,
dacoity, preventing a dead body from being cremated, kidnapping, physical beating or torture, etc. In
the case of Ranganayakamma vs. Alwar Satti, a widow of 13 years was forced to adopt a boy by
her husband's relatives before they allowed her to cremate the body of her dead husband. The court
held that her consent was not free but caused by coercion because preventing the cremation of a dead

body is an offence under Section 296 of the Indian Penal Code. Consequently, the adoption was set
aside. |

o

AP

(2) Threatening to commit any act forbidden by Indian Penal Code: A threat to commit an
unlawful act to make a person agree to a proposal is deemed to be coercion. Ammiraju vs. Seshamma__
s & case in point where a person threatened his wife and son that he would commit suicide unless they
§xgned a release deed of their property in his favour. The court set aside the release deed and ruled that |
l(t: (L)udas obtained under coercion since a threat to commit suicide is an offence under the Indian Penal

e.

(3) Unlawful detention of proper
coercion. In one case, an agent refused to

ty: Detaining any property by unlawful means amqﬁhﬁ*m
hand over the books of account to a new agent till such Himé
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Free Consent of Parties J

oal released him from all obligations
" 2 Sl pabeis e ek ”]él ,(,;J(: : "(J?dlhr: principal was forced 1o give o releas
’ ”'ncipa[’s Op“'()n 2lease decc wes Ob!-(”nl-‘(l Ullf]("f y ‘ ' a Il(’(!/lt;lf /lhll(l
’ : ' der coercion and, therefore,
ning to detain property unl Y
harm him or compel him !l}c) aqr::llf"".y' o make a threat o unlawfully detain a pe:
aree to contract is deemed (o be coercion, “ ( "'*'
L Ly NG Case G

P qman
1 Gsdeab[e at the p

0l
- Threate
sprope®. f Stat
P” “ecretary of State, the state threatened fo confiscate {1
J onfiscate the property of a person if his s
/11 arsom I hils &0

] o that the state had imposed on him, T
o , L um, The pe eatel ths fiv
6 no;\iontract induced by coercion. he party paid the fine, but the court held it

, 2 V8-
' Ba,n-s-r“j ay the fin

it was hich impll
' — which implies ‘ , :

A lawful threfhtrea\:; N C])ﬁltlce)sca 1htrf3fa|l, to take the recourse of law — is nof llegal, If a person who
H g O o " “re 4 o '

r hasglvenaloan g el the debtor does nof repay the loan, it would be a valid threa
| fwould "ot be deemed as coercion. ’ ' g

jndian and English Laws of Coercion

| Thenear équivalent term for coercion under the English law is ‘duress’ or ‘menace’
i ras in fact, @ much wider scope. If a person physically harms or molests another, or threa
[

}

- but coercion
fens to do 6o,

- and thereby obtains the other party’s consent, such person would be using duress, Coercion is more of
. 5 threat with regard to goods or property in the form of detaining or threatening 10 detain such goods
or property unlawfully. Duress involves actual or threatened violence by one party or his agent over the
¢ his wife, child or parent) to obfain his agreement or consent, whereas coercion

person Of another (o
~ canbe by any party against any other to obtain such consent,

Effect of Coercion

|

|

i

i

|

t, A contract made by use is voidable at the option of the party whose consent has
]

|

f

i

been coerced so desires, he can repudiate the contract,
d make the other party do the same.

e and is obtained by coercion wants 10
hat was received by him under the

of force or coercion
he party that has
nder the contract an
nsent is not fr
he consideration t

been obtained by coercion. If t
or he can fulfil his obligation u

Under Section 72, if the person whose €0
epudiate the contract, then he has to return tl

contract,

at his consent has been obtained by

Burden of Proof
arty. The burden of proof lies on

tcb T,he party that wants to repudiate a con
rcion has to prove the usage of coercion b

th
€ party making such plea.

tract on the _Bleg_ th
y the other contracting p

threat of physical or fvin'a'lncial‘ harm.

What is Included in Coercion?
fort, (ii) fear and (iii)
a threat of such harm of injury to

(“:ote rcion includes: (i) physical discom! ang
' necessary that there be actual physical harm or injury ~ h ha
- ac& fear is tantamount to coercion. Besides any act which is unlawful.u'nder the Indian Penal Code,
Ode Yeat to commit such act, also constitutes coercion. Unlawful z?chvnties under the ln.dian Penal
ever:n,clude murder, rape or molestation of a woman,‘lhef't or dacoity, beating and phySlW torture,

16 oy, t_“ng the cremation of a dead body, threat tO commit suicide, etc. To unlawfully detain, of threaten
1, goods or property to cause harm to a person also comes under coercion, S o e

It ig
indy
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Is Threat to Commit Suicide Coercion?

> issue whether a threat to commit suicide o GoRtdonl A : !
Ses:::;:::ta\;c}a in which a person threatened to commit Sll.ICldQ g his \Y:)f;]z};((:dh(a):ddé(:dnot &g v
/release deed in respect of their property in his favour. Both, wife 'fm‘ ROS :. , ]\ mhhmom t?s they oy
" told. Madras High Court held the view that the threat to c.omn.n} suicide w as o {)1 :i 0 & ety |
Justices Wallis and Avvar held that while a threat to commit su|c1d? lSani 'pusl)ns ;al ? ;: er the | iy
Penal Code. an attempt to commit suicide is punishable under 'bcchon 30. o[ the 3 nal Code, By!
\ Justice Oldfield was of the opinion that Section 15 needed to be interpreted in t 1-0 cg;xect pempeclive,"‘
An act (threat to commit suicide) which is not punishable by law cannot be declared illegal by lay, Th|

second interpretation would seem to be more relevant.

\

-
o5
it e g e

amounts to coercion was raised in Amiraz“

Cute a !

|
2. Undue Influence ;

According to Section 16(1) of the Contract Act, “A contract is said to be inducec.i by.‘u.ndue influence
where the relations subsisting between the parties are such that one of the parties is in a position i,

| dominate the will of the other and uses that position to obtain an unfair advantage over the other."

~]‘
]
§

According to its definition, the following constitute what is termed as ‘undue influence’.

(a) There being such agreement between the parties where one party is in a position to influenc
the free consent of the other.

(b) The party in such position making use of his position to gain undue advantage over the other

(c) The party in such position gaining undue advantage.

To establish the existence of undue influence, firstly it is necessary to prove that one party to the
contract was in a position ‘to dominate the will of the other’ and secondly that the party had used that

position ‘to obtain an unfair advantage over the other'. If any of the two conditions is not there, then
there can be no undue influence.

Position to Dominate the Will

Having clarified what is undue influence, it is pertinent to ask how and under what situations can
one party dominate the will of the other. Under Section 16(2) of the Act, a party is deemed to beina
position to dominate the will of another in the following conditions: ’

(a) When one party holds a real or apparent authority over the other. Examples of such authority

- would include the relationship between teacher and student, master and servant, father and
son, landlord and labourer, religious teacher and disciple, etc.

(b) When the party stands in a fiduciary relationship,
with the other, like the relation between an advoc

(c) When the party makes a contract with a person whose mental capacity is temporarily o

* Permanently impaired for reason of age, illness or mental or physical distress. Such relationshiP
exists, for example, between a doctor and his patient, Bl

However, there are relationships where such domination cannot be deemed to be undue influen®
usband and wife, or between mother and daughter. Some examples of wht

- like the relation between h
SPnshmtes undue influence are discussed in what follows:
owner and B a poor Far

A'is a rich land
authority and forces B to sell th

i.e., a relationship of trust and confidencé
ate and client. E

mer. B has a Jersey cow valued at 7 5,000. If A uses d
e cow for 2,000, he would be




thovity 1o get a bond frc :
,‘vanta\‘ .mt! o A has used und om B for an amount greater than 1 du
RLLL this case, § s wue influence, ' 1 the sum due in respect of

.o writhing in the agony of physical pain, T
jent physical pain. The doctor refuses 1o give himm o pain ville
A - ’ . ] {h» r

2 p‘ . J l l Y adt -~ .
i8¢ o wit and, because . e
qans A afficavt Ky 1 “.f sheer incapacity (o suffer more pai - p

gVt e w-lender g 308
i village nmnq.; len I(l \'V‘hl;’il)l(»““lb‘lh to give a loan to B on conditions that teAall
ng " ) 'S - . ) ’ v 5 1t Are el
' ,pbcu“'”" he knows that 3 1s in desperate need of money, Here, A it u«im,‘undu o fl -y
0, Here, Als using e influence

aot . 1
eSOl ~of that A was using undue influence lies wi
. of proo g > influence lies p— .
e purde nt fy ' y herell es with B whose will A was trying {0 dominate
. - & he s\ vel y -4 1 .
" couldbe situations where the conditions imposed by a party might sound like undue influence

The L ~nce. For exe )

Lt really not bc‘ “l“’ E‘b(” For e;‘""“P‘U. A approaches a banker for a substantial loan when the
e rhet is very 13 1t. Because of the market condition, the banker wants a rate of interest that 1
_perthan the normal "“0‘0?‘ ““(i ‘ A agrees to take the loan at the higher rate of interest. This contract
qormal pusiness t}ansauhon. Since money is scarce, the rate of interest is higher, and there is 1O
" due influence exercised by the banker.

yndue

gurden of Proof.

n any action 10 repudiate a contract on the ground of undue influence, the party wanting to
e the contract needs to establish:

(a) That the other party was in a position to dominate the will of party seeking repudiation. Mere

proof of nearness of relationship is no ground to assume that one relation was in 2 position
io dominate the will of the other.

(b) That the other party actually used his influence to obtain the first party’s consent to the

contract; and
(c) That the transaction was unconscionable or unreasonable.

r{pud

Effects of Undue Influence
According to Section 19(A), undue

(i) The contract is voidable at the opti

(ii) The contract may be set aside absolutely oF, if t
has received any benefit thereunder, upon such
equitable to the court.

Some leading cases relating to undue influence are cited in what follows:

t (1)Dila Ram vs. Sardha: An old man, extremely ill and weak, under undue influence, was made
0 contract to pay an exorbitant fee to the doctor for his treatment. The court set aside the contract

Cause j .
it was made under undue influence.

2) Mannu Singh vs. Umadatt Pande:

ee . .
COnSQOf all his property in favour of the guru in return of a promis
N influence.

3) ;“he devotee was given under undue i )
3 anee Anna ivs. Swaminathan: A poor widow was In uced by a money-lender to
t§’9e iy D nten 1500. She needed the money to establish her right

t it was a casé of undue influence and reduced the rate of

influence in @ contract has the following effects.

on of the party whose consent was obtained by undue influence.
he party entitled to repudiate such confract
terms and conditions as may seem just and

A spiritual gurd induced his devotee to execute a gift
¢ of salvation. The court held that the

. Mainter, Y 100 per cent interest on & loan of ¥
Mteregt ance. Madras High Court held tha
to24 per cent

; 47
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3, Fraud —

According to Section 17, fraud means and includes any of the following acts committed by a party

13 conract or with his connivance, or by his agent with intent to deceive or induce a person to enter
nto a contract:

The suggestion that a fact is true when it is not true and the person making the suggestion does not
wlieve it to be true;

The active concealment of a fact by a person having knowledge or belief of the fact;

Apromise made without any intention of performing it;
Any other act meant to deceive;

Ay such act or commission as the law specially declares to be fraudulent.
" (?Omet_imes, being silent and not saying anything can also be a fraud. Some examples of acts of
“Carelisted hereynder-

1
ﬁnd(kn)ogle Suggestion that a fact is true when it is not true: If a party to a contract wilfully
| gy says something which is not true, and he knows it to be untrue, he is guilty of fraud. For

49
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example, if A sells a shoe to B and says that it is made from calf leather, while ip reality thhe shoe. iS Mag,
from ordinary leather, A would be committing a fraud, and the contrac? is Yondablefat the option of B,
But for a party to express an opinion or a desire with regard to sor'nethm-g is not a re?u.d. If A buys B
car, and B tells him ‘I’ think the car will give you 15 kilometers to a htre, B is not commlttmgf a fraL.ld ~he
is just expressing an opinion, If a person makes a statement which is not true, but he belleves it to be
true, it will not be a fraud but a false statement.

(2) Active concealment of a fact: If a party to a contract conceals a fact that he is duty-.bound tO.disclose,
he is guilty of fraud. The law stipulates that a person buying something is aware of the' quahjry, quantity, price
etc., of what he is buying. Even if he buys something defective or not of the quality he is Iookmg.for, he canngt
blame the seller. The seller is not obliged to explain every detail about what he is trying to sell. He is only obligeq
to explain the product details which are not apparent or which are not noticeable or beyond the understanding of
a normal man. Concealment of a fact cannot be termed a fraud unless it is obligatory for the person concealing it
to disclose the fact. In other words, when a contract is based on trust and confidence, there is no concealment of
facts between the parties to the contract.

For example, A sells a motorcycle to B. There is a defect in the motorcycle which is not apparent,
but which is a major defect. A conceals this fact from B. Here A has committed a fraud and the contract
is voidable at B's option.

(3) Promise with the intention of non-performance: If the party making the contract does not
intend to perform the contract or stick to the terms of the contract, then it will be a case of fraud. For
example, if A takes a loan from B and promises to pay it back by certain date while in reality he has no
such intention, he would be committing an act of fraud. But a mere allegation of a party’s intention of
non-performance does not make the contract void.

(4) Any other act done to deceive or a fraudulent act: Man is an ingenious being and is
adept in finding newer and unusual ways to commit an act of fraud. It is, therefore, very difficult to
confine the parameters of fraud to its stated definition. The law recognizes all acts as fraudulent which

are not listed in the sections of the Contract Act and can be used by one party by misrepresentation or
concealment to persuade the other to make a contract.

(5) Any act or omission declared to be fraudulent by law: Acts, or omissions thereof, which
have been declared fraudulent by law are acts of fraud. According to Company Law, a misrepresentation

in a company’s prospectus is an act of fraud. Under the Insolvency Act, if an insolvent transfers his
property to deceive or mislead his creditors, it is deemed to be a fraud. :

(6) Sometimes silence is also fraud: Section 17 doe
\ even when it influences a party in makin
i it becomes the lawful duty of a person to speak

s not hold silence to be an act of fraud

, A sells his horse in an auction to B. A knows that the

g about it. This act is not fraud. But if B is A’s son, then
ct of the horse being unsound to B. Here the relationship |
the fact to B. If he does not do 50, it will amount to fraud. |

horse is unsound, but he does not say anythin
the relationship warrants that A disclose the fa
: between the two makes it A's duty to disclose
* . Here Assilence is equivalent to speech.

Elements of Fraud
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jent work can be done by a party or his agent: In this connection, the case of
Sijver Mining Co. vs. Smith can be cited as an example. The company had issued a
e i e false information about the unbounded wealth of Nevada. A shareholder whe had
QAN o " o R S
hat * of the company wanted to repudiate the contract. The
Jaes A s el g Y f
, sht < the company directors had commiited fraud

court held the contract 1o be
as the company's agents.
pject of the fraudulent act must be to deceive the other party: The intention
g The _‘?\.‘\,‘. the other party and the party must have succumbed to such deception. If the object
3 1:1\?“;\: the other pmt}v, bu; the party is dece'\ve.d for whatever reason. the act is not deermed o
oo \ere falsehood is not enough reason to give the right to a party to repudiate the contract.
":‘;nducgd the party to act upon it. A deceit which does not deceive is not fraud. Consider
. :: \ obtained a false certificate from an animal specialist that a horse he wanted to sell was
;wiisp'l aved it on the stable door. B took the certificate to be genuine and bought the haorse.
. held that the contract was based on fraud. If B had not read the certificate and bought the
:;.Op_n-act could not have been held void because there would have been no fraud.
3) The fraud must be against the party or his agent: A fraudulent act need not necessarily
. sainst the party to the con.tra‘ct_ It can also be against agent of the party. The intention of the party
1ing the act of fraud must be to induce the other party — directly or indirectly through the party’s agent
- make a contract.
(4) The other party must have suffered some los

¢ d : ) ) s: It is a common rule of law that there is 'no
faud wihout camage . As such fraud without damage’ or ‘damage without fraud’ does not invite an
AP
action on decelt.

)
g
.

{

o~
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" qsideration and Object-An Introduction

another important e.lement of a valid contract is lawful consideration or object. Barri f
ceplions: a Fontra-d \,mthou‘t cgnszderation or object is termed a ‘gamble’ or ‘a ga]me c;f chr:r?ci’a ai‘g
. void. ‘Consideration E.md object’ represent the same thing from the point of view of the parti’es to
ine contract: A contract is an agreement between two parties, and what is an .object for one party is
the consideration for the other. For example, A makes a contract to sell his watch to B for X 1,000
Here, selling the watch is A's object and B’s consideration. Likewise, the payment of ¥ 1,000 i,s the.
consideration for A while it is the object of the contract for B. ,

Meaning of Consideration

Qgeveryday language, a consideration is ‘something for something’. If a person does, or promises
to dor-something, he expects (and is promised) something in return — which is the quid pro que or
compensation — without which the promise is not valid. This ‘something’ is called consideration) In
other words, ‘consideration is the price that is paid for buying somebody’s promise’. When one per)son
makes a promise to another, he does so to receive or gain something which the other person has or

which can be made available by him to the person making the promise. A consideration can be a profit
t without consideration is not enforceable by

orloss, a benefit or damage, or an obligation, but a contrac
lawiljrA promises to give a gift worth X 10,000 to B, and expects nothing in return, it is not a contract.
If A [&fer changes his mind, B cannot sue him for breach of promise. ;
(Qccording to Blackstone, “Consideration is the recompense’given by the party contracting to the
other}” Pollock defines it “as the price for which the promise of the other is bought, and promise thus:
gw‘?” for value is enforceable.” According to Section 2(d) of the Indian Contract Act, “When at the
&ire of the promisor, the promisee or any other person has done or abstained from doing, or does

or absta; , ) ;. A
proab§t°1ns from doing, or promises to do or abstain from doing something, such act or abstinence or

Mise i . ) )
Seis called a consideration for the promise.”

l .
l er:stEnghs_h law, a valuable consideration in the sense
iven s,u?;roflt or benefit occurring to one party for some
» SUltered or undertaken by the other.

st either in some right,

of the law may consi rigt
t, loss or responsibility

forbearance, detrimen

Elemeant.
~'éments of Consideration

Per its definition in Section 2(d), a consideration has the following essential elements

bstinence -

(1 . , : i ra
from a)cﬁ((:):“s‘del‘ation must be the result of the promisor’s desire: Anoyr :;tslg:’er?ce e
\’must be at the desire or request of the promisor. If such an action, g 63
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at the instance of a third party, or is done without the consent or desire. of thg promisor, then it is nq )
consideration. In other words, if a person does not need a thing or service which is provided to him, he
does not become liable to pav for it if it is provided without his express de_mar.'ld. Hence, a Promisgp,
desire or instruction is a pre-requisite for consideration. If A sells his car, which is valued at ¥ 1,00,000’
to B for ¥ 50,000, it does not make the transaction illegal because the contract involves a consideration
that has been defined and is at the desire of the promisor. The case of Durga Pafsad vs. Baldeo js 5,
important example. In this case, a party, B, spent some money on the cons?'ructlon of a market, at the
desire of the Collector of the District. In consideration of this, D, who was using the market promised t,
pay some money to B. The court held the contract void because the consideration for B was not defineq
by D and he had not constructed the market at the instance of D.

(2) Consideration may move from the promisee or any other person: It is not necessary

that the consideration is from the promisee; it may come from any other person. In this connection, the
law recognizes the Doctrine of Constructive Consideration which stipulates that even if the consideration
is not from the promisee, the promisee must be a party to the consideration. This implies that ag
long as there is consideration for a promise, it is immaterial who has furnished it, but a stranger to
a consideration will be able to sue only if he is a party to the contract. In the case of ghjm
Ramayya, a father left his entire property to his daughter under the condition that she will pay a
“certain amount of money annually to her uncle (i.e. father's younger brother). The daughter promised
to pay the agreed amount annually, but stopped doing it after a time on the plea that no consideration
moved from her uncle to herself, but the plea was rejected by the court. It was held that an indirect
consideration had moved from her uncle. The law stipulates that ‘a stranger to consideration can sue
but a stranger to a contract cannot.’

(3) Consideration may be a promise to do or abstain from doing something: It can be for
a negative or a positive act. In a positive act, the promisee does something at the express wish of the
promisor whereas, in a negative act, the promisee abstains from or postpones doing something at the
wish of the promisor. For example, A makes a contract to sell his house for 2 10 lakh to B. In this case, ¥
10 lakh is a positive consideration for A. On the other hand, if A has given a loan of ¥ 10 lakh to Btobe
paid back by a certain date, and is thinking of filing a suit because he has not received repayment, and
is approached by B with a request not to file the suit and accept X 1 lakh as interest for one year, after
which he will repay the loan, it will be a negative act which is a consideration for A for not filing the suit.

(4) Consideration may be past, present or future: The Indian Contract Act recognises past,
present and future considerations whereas the English law does not recognise a past consideration.
These are briefly discussed in what follows.

Past Consideration: When a consideration by a party for a present promise was given in the

past, i.e., before the date of the promise, it is said to be a past consideration, It implies consideration for

| having done, or having abstained from doing, something in the past. For example, A renders a service

b to B that the latter wants. After a week, B promises to pay % 1,000 to A for the service. It is a past
B consideration and A is entitled to the promised amount.

« The English law does not recognize a past consideration. According to Anson, a past consideration
s @ mere sentiment of gratitude or honour prompting a return for benefits received.”

. Present Consideration: A consideration to do or abstain from doing something given simultaneously
with the promise is a present consideration. A cash sale, for example, is a present consideration.

Future Consideration: When the consideration from one party to the other is to pass subsequent

B 64
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1 Lawful Consideration and Object

to the act of doing or abstaining from doing something, it is called a future consideration. For example,
if A promises to sell 100 quintals of rice from the coming crop at ¥ 800 per quintal to B, and B promises
to make the payment for the same within a week of its receipt, it is a case of future consideration.

(5) Consideration must be legal, real and certain: A contract wherein the consideration
is illegal, unreal or uncertain is void, the parties to such contract cannot take the recourse of law to
enforce their rights. For example, if A promises to pay ¥ 10,000 to B to beat up C against whom he
has a grudge, it would be an illegal consideration for B to accept because if he does beat up C and A
refuses to pay the amount, he cannot take the recourse of law to get it. If X promises to give an amount
of money to Y, and Y promises to pray for X’s long life, it would be a consideration which is not real for
X. Similarly, if A promises to sell his car to B for whatever B wants to pay for it, it would be an uncertain
consideration for B, and the contract would be void.

(6) Consideration need not be adequate: As said earlier, consideration is ‘something in return’.
The ‘something in return’ need not necessarily be equal to ‘something given'. The law provides that
a contract should be supported by a consideration. So long there is a consideration, the law is not
concerned about its being adequate, as per Section 25, but a contract must have a consideration. An
agreement does not become void because of the consideration not being adequate. If A decides to sell
his car valued at ¥ 1,00,000 for ¥ 10,000 to B, it is his ‘free consent’ and the agreement will be deemed

to be a contract.
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What Constitutes Performance?

Alter a conltract is made, the parties to the contract are obliged by law to fulfil the promises th
have made. When both the parties have fulfilled their respective obligations, the contract is deemeq fo
be performed. Section 37 (para 1) of the Indian Contract Act states:”

“The parties to a contract must either perform or offer to perform their respective promises, unleg;
such performance is dispensed with or excused under the provisions of this Act or any other law,”

According to the Indian Conliract Act, performance of a contract covers the following issues:
Obligation of parties to the contract.

Effect of refusal to accept offer of performance.

Identity of the performer.

Time and place of performance.

Performance of reciprocal promises.

Appropriation of payments.

Obligation of Parties to Contracts (Section 37)

Performance of a contract takes places when the parties to the contract fulfil their obligations arising
under it within the time and in the manner prescribed in the contract.

According to Section 37, the parties to a contract must “either perform or offer to perform” theit
obligations. If there is no exception by law when there exists no mutual agreement for a party not 0
perform, performance of a contract is obligatory., 'Where a promisor has made an offer of performancé
to the promisee, and the offer has not been accepted, the promisor is not responsible for nor
performance, nor does he thereby lose his rights under the contract. If a party to a contract dies befOfe
the performance of his obligation, the onus of such performance passes on to his legal representatlve,
it is not stipulated otherwise in the contract, For example, if A promises to deliver certain goods agai™
a payment of ¥ 2,00,000 on a certain date to B, and A dies before that date, A’s legal representatxveﬁ
bound to deliver the said goods on the said date.

Section 37 makes it clear that a contract can be fulfilled in two ways:
Actual performance
Attempted performance or an offer of performance. /

90
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Performance of Contracts

1) Actual Performance: When each partu tc
(1] et each panty to a contract has fulfilled his obligation(s) under the

sach party actually fulfils his oblication. Rar c“n“ﬂ\‘\m:ct\ l‘\u' actual performance, it 18 essential that
Sy S : SR, A makes a contract to sell his howse
sell his howse to B WA

« this harse o B at the appointed ti » :
1 bponted time, and B acoepts the horse and makes the requisite payment

dt‘:i\":-x 1 y
3 oy ST TR ] ey st N .

«~ A, both parties tulhi then obligations under the contrac .

tC N !\:;lu tl}u; contract. In case A dies befow the performance of his

(8 > ¢ . N S . N

Q mentioned in the contract, A's representative is bound by the

contract it is termad as actud! performance of the 0
Moast kY R A "

| pligation, in case of no alternative be

|sorms of the contract.
t

Q~-9:'¢-3-1~.‘_1_ ance of = N | |
e cta‘x}:: ;?‘j;;“:u:‘;“ :1;; t?:il v l‘I’l\?IL‘\.l\ es t‘l?c party’s personal skill, then such performance can
only b GOLE == Pl 1 the party's wepresentative cannot be bound to fulfil the obligation on
the C:C‘\':.“ = a‘mr':‘_r, FW".“'"“‘“‘PIG- A promises to make a painting for B for a price and fdol-i\»c;\: it by a
" certain date. It A dies before the painting is finished. his prscnt:\tiws cannot be i;mmd by lm\; to fulfil
A's obligation. » ‘

(2) Atf‘e_mp‘tgd ?erformam:e or Offer of Performance: Sometimes a promisor might offer
to perform his obligation at the proper time and place, but the promisee may not accept such offer.
When a person who is bound under a contract by law to perform a certain act, informs the promisee
of his intention to perform his obligation, such offer is known as “attempted performance’ or ‘tender’.
A tender is not an actual performance. it is only a proposal to perform the abligations under a contract.
According to Section 38 of the Indian Contract Act, an offer by the promisor to perform his obligation
i a tender is deemed to be equivalent to attempted performance, except in a monev tender. It absolves
the promisor from further performance and entitles him to his right. Butfor the offer of performance to
he valid. it is essential that it is unconditional and is made at the requisite time and place.

=
7]

Essentials of a Valid Tender (Section 38)

The offer to perform can be for the delivery of goods or the payment of a price for goods. Both

ofers need to meet some essential requisites to be termed as a valid tender. These are discussed in what

i
ollows.
(1) The tender must be unconditional: If the promisor makes a conditional offer of performance,
then it is not deemed to be a valid offer. An offer becomes conditional when it is not in accordance with

the terms of the contract.

(2) The tender must be for the whole quantity or the whole obligation: A tender of an
instalment is not binding on the promisee. For example, A promises to pay T2000toBona cert.a\p :
date. On that date, A offers to pay him ¥ 1500. B is not bound by law to accept A's offer because it is

not the total performance of A's promise.

(3) The tender must be made at the proper time and place: If the contract specifies a ime

and place for the offer to be made, it is obligatory that the promisor makes the offer when and where it
ffer should be made during working hours

s required to be made. If no time or place is specified, the o
at the promisee’s business address. N
L (4) The promisee must be given a reasonable opportunity for veriﬁ(;ntion: Reil\)SO“tag:zsﬁ
Qgggsnunny implies that the promisee should be able to see and make his. own J‘-ldg"gg:t;; :clzlr the
oo S conforming to his requirements and the promisors’ capacity to deliver the go S

nditions of the contract, ‘

(5) A tender made to one of the joint promisees is

[=al
p=
wmn

An offer made fO‘;aﬁ‘;_’:, e

a valid tender:
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unauthorised person is not valid. But if there are several promisees, an offer made to any gy
promisees has the same effect as a tender to all the promisees.

(6) In case of a money tender: The offer must be made by the debtor or his representatjy;, to

creditor or his representative at the specified time and place, and as per the terms of the Contracy thg
offer should be for the total amount in legal tender money. The payment can also be made by Ch. h
if the promisee decides to accept it. e

e Of th’e

" Effects of Refusal of Promisor to Perform the Promise Wholly s, - %

When a promisor under a contract refuses to perform or disables himself from performing b
promise in totality, the promisee may put an end to the contract. But if the promisee has given hi tdc;
assent in words or by conduct for the continuance of the contract, he cannot repudiate such Contragt

\__ For example, A is a singer who enters into a contract with t_he manager of a theatre B to sing i,
his theatre two nights a week for the next two months, and B agrees to pay him ¥ 500 for a Night
performance. A absents himself wilfully and does not perform on the sixth night. B has the right t

" terminate the contract if he so desires. But if he permits A to perform on the seventh night, then he Tives

his tacit consent to continue the contract with A, and cannot put an end to it. B, however, is entitle
a compensation for the damage suffered by him because of A's failure to perform on the Sinﬁ—?_l_@hty

In the above example, if A were absent on the sixth night because of a valid reason, like being sig,
or having a bad throat, then he is not deemed to be answerable foe his non-performance, and is n
liable to pay any compensation for the loss suffered by B.

‘_By Whom Contracts Must be Performed? — Sections 4045

A vital question with respect to the performance of a contract is — Do the parties need to personaly
fulfil their obligations, or can these obligations be fulfilled by a third party? According to Section 40, i
there is something in the contract that indicates that it was the intention of the parties that the promise
should be performed by the promisor, then such promise must be performed by the promisor. If the
contract does not indicate such intention, then it can be performed by anybody nominated by the
promisor or his representative. The obligations arising from a contract can be fulfilled in any one of the
following ways:

(1) Performance by the promisor himself: Contracts which involve the exercise of persond
skill, experience or diligence of the promisor- e.g., a contract for a painting or for singing in a concert;
or contracts that are founded on personal confidence between the parties; e.g., contracts of marriage
- need to be performed by the promisor. It was reiterated in the case of Dobson vs. Dru@_q_tl{ thaf |
contracts involving personal skill or mutual confidence must be performed personally. For example, A
has confidence that B is a good artist and he contracts to get a painting done by B for a certain price:
Here the performance of the contract must be done by B himself and nobody else. |

(2) Performance by the agent of promisor: In a contract where personal ability or skill of;tfne :
promisor is not a consideration, the performance can be by the promisor or his agent. For example, if i
promises to give a sum of money to B, it is not essential that he should personally give such sum oo
he can also ask a third party to give the money to B. bl

(3) Performance by the legal representative or heir of the promisor: ACCOYdif'g-,w
Section 37, if the promisor in a contract dies before performing his promise, and if the confract is 1

e
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l Performance of Contracts

L. w personal ability or skill of
4 foundad S‘t‘lil’;nld . ~:\‘u-!: P ~rf'@:l skill of the promisor, then the legal representative of the deceased
N B N - O AN ” : R ~
: .\m!:;\;.l l"\ﬁ :n i :\‘le}\‘a‘ltu;; unlnl.a\x thewe is a contrary intention apparent from the contract
The obligatit h S epiesentative, however, is limi : s et X
presentative has inherited from the deceased. For oxg lm;“uf:' t\o the value of the property that the
| senta oy o oo ot example, if A promises to deliver qoods to B f
| - price on a ce T os bal = se . sto B for a
| cortain price ;.:n Q L‘il (l}m"[‘ ::ak‘. clmd dies before that date, his representative is bound L\wlu'l" w 1o deiiver
&7, = Y » |; wore 3 p . ACHC S b3
B the coods to B, and the latter is ound to pay the agreed price of goods to A's bresentative,
= erformance by a th v Acpmnd: - - Lo
e _(‘?) va” of the promise fron irg pnrty According to Section 41, “When a promisee accepts
| 8 "““’““‘wlf bl hen i “? tird person, he cannot afterwards enforce it against the promisor.”
~ poder English faw, when a thied party carries out an obligation on behalf of the promisor, such

formance should either be authorised bu the ; :
f periorni . S V' the promisor or it should be ratific i
berformance by the third party. d be ratified by him after the

" Joint Promise and Its Performance

3 The law allows two or more persons to make a contract with one or more than one persons. In such
. asituation. there may be one promisor and joint promisees, joint promisors and one promiseé or joint
promisors and joint promisees. For example, A and B might }ointlv promise to pay ¥ 50,000 to C and
. D. Such joint promises come under the purview of Sections 42-45. and are discussed in :Juhat follows:

: (1) Devolution of joint liabilities: As per Section 42, when two or more persons have made a

joint promise, unless there is an apparent intention to the contrary in the contract, all joint promisors are
lawfully bound to jointly fulfil the promise. If any of them dies. his legal representative must, jointly with
the surviving promisors, fulfil the promise. If all of them die, then the legal representatives of all must
jointly fulfil the promise. Under English law, in the case of death of a joint promisor, the responsibility for
the fulfilment of the promise devolves on the surviving promisor(s), and the deceased'’s representative
is not held liable to contribute to its fulfilment. ' T s

(2) Any one of the joint promisors may be compelled to perform: According to Section
43, when two or more persons make a joint promise, and there is no express agreement to the contrary,
~ the promisee mav compel any one or more of the promisors to perform the whole of the promise. For
;_f - example, if A. B and C jointly promise to pay ¥ 50,000 to D, D can !ggally enforce A or B or C to pay
the amount. Under the Indian law, the obligations of joint promisors are both joint and several. In the
case of the contract not being implemented, the promisee can sue all the promisors jointly and can

enforce any one of the promisors to fulfil the terms of the contract. Under English law, there can only be
~ joint enforcement of the promisors.

(3) Each promisor may compel contribution from other joint promisors: Af:cording to
 Section 43, when one of the joint promisors is compelled to perform the whole of a promise, he may
- compel the other promisors to contribute equally with himself to the performance of the promise unlc::ss
| acontrary intention is apparent in the contract. For example, A, B and (‘3”}1&_1'\3._2__ made a J_QB_‘_?()SS{”E%
o pay 30,000 to D. A is compelled to pay the whole amount to D. He may recover ¥ 10,000 each
fomBand C. :

_ . (4) Sharing of loss by default in contribution: Section 43 also stipulates t‘hat,t }{%%2%%%.
J oIt promisors makes a default in his contribution or fails to fulfil his share of the promise,

e 1 | e e T e Fet hyastece rag | 3 W Te10 “Bromisor
Joint promisors must equally share the loss arising from such default. In otﬁgr ar S,i;fc;?sj?g: g;ample.
ecOmes an insolvent, the resultant loss will be shared equally by the other joint prom P

A Band C jointly promise to pay ¥ 30,000 to D. C is compelled to pay the whole am
\
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L Business Law J "'

C is entitled to recover 5,000 |

half of loss because of A bej
3 i p———— _____\-Ang

s debts. In such a case,

insolvent, but his assets are enough to pay half hi d 7 12,500 (being one

from A's assets (which is one-half) of A's share an
insolvent plus B's share) from B. ' .
S ttaisal, _ . . . to Section 44, a release
(5) Effect of release of one of the joint promisors: Ac}io;q;?gt oromisors fror b : «ﬁl‘e
promisee of any of the joint promisors does not discharge the other] ' T (10T

’r A e r 1 e
The released joint promisor absolved of his responsibility to the other J

oint promisors. Under iheréﬁ‘f;lish
isee, all joi isors are deemed to b
law, when one joint promisor is released by the promisee, all joint promisors are o re]eased_

Rights of Joint Promisees _
According to Section 45, when a person has made a promise to two or morg persons, _Unle$s
g , I the joint promisees have the right to claim the

a contrary intention is apparent in the contract, a ‘ ! ‘ -
performgce of the promise. When one of the joint promisees c.iles, the. I’}llgg;i t?j Cl?}:m Feﬁf?}:mén-ce
rests with his legal representative jointly with the surviving promisees. Wl't ; eath o la A e joint
promisees, the right to claim performance rests with their legal representatives. For example, A takes 5

loan of a sum of money from B and C jointly, and promises to repay it with interest on a specific date B

is dead before that date. The right to claim the performance of A's promise res.ts__wﬁh B’s representatiye
and C during C's lifetime. If C also dies before A's performance, the right to claim performance devolves
on the legal representatives of B and C.

It is important to note that for the recovery of a loan given by a partnership concern, it is valid for
the partners of the firm, or the representative of a deceased partner jointly with the remaining partners,
to file a suit in a court of law because they are joint promisees. The karta of a joint Hindu_family ora
trustee of a trust, likewise, can file a suit for the enforcement of performance of a promise.

In case of there being more than one promisees, it is not essential that each prbmisee has to filea
claim for the performance of the promise individually. A verdict given in the case of one promisee is
applicable; and would be the same for all promisees.

Time and Place for Performance ~Sections 46.50

the appropriate time and place. This raises
for performance? - and would depend on
Contract Act lay down the following rules

another vital question — what js appropriate time and place

the special circumstances of a :
; case. Se
in this regard. ctions 46 to 50 of the

; 3 ‘ 2 Ce haS b 1f1 .

i nmet What is a reasonable time?’ —e%l]i:pi: calfled’ ’E[he pr}?mlse must be performed within a reasonablé

~ Sltuation or the practices ' question that is related 0 the special ciremeatancs of the
sends an order for and customs related tg special circumstance

e . ,» B sh
‘peak period for the sale of books js about migl_gilg‘f’ﬁatch t]_}lle books at the earliest he can because ¢
L en schools and co| ion. Ha
d ot be nrea.. = and colleges open after vacation.
® Unteasonable if B took more fima i despatching
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. t held that since the d
upplier. The cour emand was extraordinari ' i
;hoet ieapsonable o meet such a huge requirement. inarily substantial, a 40-day notice was

(2) Where time is specified: As per Section 47, when the promise is to be performed on a

- nd no application is required f —— .
ortain day, 2 : = rom the promisee for such' perf isot
fﬁ "y perform the promise at any tim performance, the promisor

ppointed place. For example, A pro

day, A brings the goods to the ware

r(; ii\(:;‘l?c_)g dtl(:leivusual h(_)urs of busini,ess on the appointed day at .th'e
ke er certain goods at B's warehouse. Q'l the appointed
. : usiness hours when the warehouse is closed, and the
goods cannot be received. In this CaseLA has not performed the promise he made in the contract.
_(3)’When application is to be made by the promisee for performance on a certain
' day: According to Section 48, when the day for performance of a promise is fixed, the promisor may
 undertake its performance after an application by the promisee to that effect. In such a case, it becomes
the duty of the promisee to make an application for performance at a proper place and time. What are
' the proper place and time would depend on the circumstance of a case, and would be decided as such.
For example, if X promises to deliver 10 bags of sugar on 20 June, 2006 to Y, it becomes Y’s duty to
specify a reasonable time and place for the delivery to X S T
(4) Application by promisor when no place is fixed for performance: According t6 Section
" 49, “When a promise is to be performed without application by the promisee, and no place is fixed for
' the performance of it, it is the duty of the promisor to apply to the promisee to appoint a reasonable
 place for the performance of the promise, and to perform it at such a place.” For example, A promises
' to deliver 100 tons of coal to B on a fixed day. The place of delivery is not defined in the contract. It
- would be A's duty to ask B where he would want the delivery to be made, and make the delivery after -
B has named a reasonable place.

Butif a place for performance has been decided beforehand in the contract, the delivery should be
m_adé only at the place.

(5) Performance in manner or at time prescribed by promisee: According to Section 50,
\ “The performance of any promise may be made in any manner, or at any time which the promisee
| prescribes or sanctions.” For example, X owes T 10,000 to Y. As a part payment of the debt, X %g’nds
i Soods worth ¥ 8,000 to Y, which the latter accepts. X’s debt is thereby reduced by that amount;) "
:

I T

Scanned with CamScanner



»'what is Discharge of Contract?

. A contract involves two parties—a promisor and a promisee. When a contract is made, certain
| obligations devolve on the parties to the contract. When the parties to the contract fulfil their obl’igations
' ihe contract is said to be executed. Discharge of contract implies termination of the contractual
| oblgations. In other words, the rights and obligations created by a contract cease to be operative when
" the contract is terminated.

A contract defines the rights and obligations of the parties, and the fulfillment of obligations by the

' parties is the termination or discharge of a contract. Performance of obligations, therefore, is the accepted
. primary mode of the discharge of a contract. There may be situations where the parties to the contract do
' 1ot actually have to perform their promises, and the contract is terminated. These situations, in one way or

- the other, terminate a contract. The discharge, or termination, of a contract can be:

s’ 1. By performance.

. 2. By mutual consent or agreement.

3. By impossibility of performance.

4. By lapse of time. o

5. By operation of law, and

6. By breach of contract.

The various modes of discharge are discussed in what follows.

1. Discharge by Performance
. Performance is the general accepted method of discharge of a contract. Performance implies doing
“.’haf is stipulated in the contract. Discharge takes place when the parties fulfil their obligation within the
g g”f‘e and in the manner prescribed in the contract. For example, A makes a contract to sell his house to
3 de:rrn ?dm,OO,OOO. Here, when B pays ¥ 10,00,000, and takes possession of the house, the contractt is
% Obligeed éo be Complete because both the parties have fulfilled their promises. Eac.h party toa contrta}rc clts
" Offer of y law to either actually perform or offer to perform (i.e. tender) its promise unfier lt)het tc}on0 3‘ e;
b perty (thperform.ance implies that one party (the promisor) offers to perform his obligation L}f 1; s
endo ie Promisee) may or may not accept the performance. The effect of an offer to lpex ?rrmance
© orby ans equivalent to actual performance. Whether a contract is dischargeable by actual perio
3 offer to perform depends upon the kind and structure of the contract.

T
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2. Discharge by Mutual Consent or Agreement

A contract is made by the consent or agreement of the parties to it. It can likewise be terminag, d
the agreement of the parties to the contract. According to Section 62, if the parties to a contrag A
to make a new contract, or reject the prevailing contract, or make changes in it, then the perf()rm;Ir
of the prevailing contract becomes irrelevant and is not required. A contract may be terminatedngz

mutual consent in the following ways:

(i) Novation: When both parties, by mutual consent, agree to make a new contract to replac, b
existing one between the parties, novation is said to take place. In this process, the new contract is subsﬁmte;
for an existing contract. Novation can take place between the parties to an existing contract, or betweep o
of the parties to an existing contract and a third party. Novation of a contract can imply not only a change is
the parties to a contract, but also a change in the nature of the contract. For example, A makes an agreeme,
with B to supply him 500 quintals of rice at ¥ 900 per quintal on a certain date. Before the date of deliver,
B proposes to buy 800 quintals of wheat from A at ¥ 250 per quintal instead of rice, to which A agrees, ']'h,3
would amount to a novation of the contract between the two.

Under novation, one party to the original contract may be absolved of his obligations and a ney
party might accept to perform these obligations. The new contract signifies the end of the originy
contract. For example, A owes some money to B, and an agreement is reached between A, B and ¢
whereby A agrees to consider C as his debtor instead of B. In this case, the original agreement between
A and B is no more valid, and a new agreement is made between A and C. But the point to be noted is
that the new third party must accept the obligation under the contract. If he does not, then there isno

new agreement and no novation.
(ii) Alteration: Parties to a contract have the right to alter the terms of the original contract by

mutual consent. In case of such alteration, when it is done by the consent of the parties, the parties are -
lawfully bound to the performance of the altered contract, and the original contract is discharged. In
other words, alteration signifies the discharge of all obligations under the original contract. Alteration
can be regarding time, place, quantity or price, etc. For example, A promises to supply 3000 metresofa
certain cloth at ¥ 10 per metre to B within 3 months. Later, A and B make an alteration in the contra
to the effect that A will supply 200 metres of a superior quality of cloth at another price within 4 months.

This alteration discharges the old contract between the two. -‘
In this way, novation and alteration both result in a new contract to replace the original. But thet
is an important difference between the two. Novation absolves the parties of their obligations undet
the old contract when they substitute it with a new one, or when a new party enters into the conh'a‘cffi0 :
replace one of the parties; while in alteration, the parties to the contract remain the same, only the old

contract is replaced by a new one with altered terms and conditions. §
t Act, a promisee &

(iii) Remission or Waiver: According to Section 63 of the Indian Contrac > el

the right to dispense with or remit the performance of a promise by the promisor, or to extend the hf_';: 7
for performance or accept any other satisfaction instead of performance. Such acceptance of a lessef i
lment of a promise by the promisee is called remission or wavier. For example, A oW S
money and decides to accept ¥ 2,000 from A at the time an_d P'?‘,z'

delayed fulfi
Z 5,000. B is in acute shortage of
agreed in discharge of the whole debt. il
d and Satisfaction: When both parties to a contract agree to make a new cont]’aﬁi- .
lves of performance under the original contract, and the promisor performs the P;s.; 4
tract, the original contract is deemed to have been discharged with acc9 <

L

(iv) Accor

absolve themse
given under the new con
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Discharge of Contract

gatisfaction: Itis so called becaus.e the new contract is made with
-édntractv and its performance gives satisfaction to both parties

| also owes moneyés 8 ;:)“ i?sdc(:g;?tr& All;'lakes a contract with all creditors whereby he promises to pay
50 paise to 2 TUP itors. If he pays % 1,000 to B, it will be deemed that he has cleared

his debt 0 B }?ere the payment of 50 paise to a rupee is by the ‘accord’ of A and B, and % 1,000 is
the atisfaction’ of A. ’ 7

! the accord of the parties to the original
For example A owes ¥ 2,000 to B. He

3, Discharge by Impossibility of Performance

Section 56 makes it clear that if an agreement contains an undertaking to perform an impossible

 act, itis void ab initio. Any such agreement is deemed to be void. For example, if A makes an agreement
# uithBto find a lost treasure by magic, it will be a void agreement.

But there could be cases where the performance of a contract is possible and practical when it is
- made, but later becomes impossible or unlawful because of the occurrence of some event over which
' the promisor has no control. In such cases, the parties to the contract are absolved of their obligations
-~ underthe contract and are not required to perform their promises. Such a situation is called supervening

impossibility. The abrogation of a contract because of impossibility of performance is also termed as the
.~ Doctrine of Frustration.

4 - Supervening impossibility can be the result of an act of a party to the contract, or it is because of
& something which is beyond the control of the parties to the contract. The following are the situations
. where such impossibility can occur.

(i) Destruction of subject matter: When the subject matter of a contract is destroyed after
B the contract is made, and neither of the parties to the contract can be blamed for its destruction,
 the contract becomes void. In the case of Taylor vs. Coldwell, a theatre was booked for a musical
. performance, but there was a fire and it was completely destroyed. The court held the contract to be
'~ voidand released the promisor from performing.

+

(i) Change of law: If a person makes a contract to perform an act which is within the law when
- the contract is made but later becomes unlawful because of a change in law or a new law, the contract is
discharged. For example, A makes a contract to supply a particular variety of wood from a forest. After
" the contract is made, a new law prohibits the cutting of wood from the forest. The contract is deemed to
-~ be void. In the case of Noorbux vs. Kalyan, a party made a contract to transport goods by road from
* one place to another, After the contract was made, the government requisitioned all the trucks, and the
' contract was held to be void.

(i) Non-occurrence of an event: If the contract is based on the occurrence of an event, the
¥ nom-occlirrence of such event will make the contract void. In the case of Krell vs. Henry, Henry rented
'~ aroom for two days from Krell for witnessing the coronation procession of King Edward VII. Krell knew
. the purpose for which the room was rented, but it was not mentioned in the cor.mact. The procession
| Was cancelled because of the king being sick. The court excused Henry from paying the rent because it

; eld that the basis of renting the room was the procession, and its cancellation discharged the contract.

(iv) Personal incapacity or death: When the execution of a contract is -dependen:, o? t:nhai
Personal skill or qualification of a party, the contract is discharged on the incapacity or d?t :n i
l?al'ty. In the case of Robinson vs. Davidson, Davidson made 2 contract to work fcz' ROS :’l’;d The

eatre for six months, but was so sick that he could not do so on many occ?asmns, angHe, f
court held the performance of the contract on these occasions to be impossible.

- 103
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Outbreak of war: All contracts made with an alien enemy during wartime are void, g

0 0 / « ¢ . e . i . N PP ; t
("’)} ut :“' ke the contract when tho relations between the countries are friendly, the outh,
ne AR AN WS Py d > . » g 3 4% 1 . S - " )
“fl" n the lk s t‘h performance of the contract impossible. In such cases, either the contract is degy,

ar mases e ' . . " !
i or is suspended till the war is over. In the case of Bank Line Ltd. vs. Capel|

e " seause the government had taken over a ship for wag,,.
Co.. a contract was held to be impossible because the g P a!hnl:

Business Law

1o be discharged

ntract void. If a party has gained somethy,,
be bound by law to reimburse the gt
promisor, the latter has to COMPersa

operations
crformance makes a co

er party, then such party can
act of the

Unforeseen impossibility of p
stract from the oth

under such a ¢t
as suffered a loss because of some

If the promisee h
the former for such loss.

4. Discharge by Lapse of Time
ified time, each party to it must perform his promiss

i a contract is to be performed within a spec per
he stipulated time, the contract is discharged. Unde:

ated time. On the completion of t
ontract within a specified periog

within the stipul
the Indian Limitation Act. the parties can claim the rights under a ¢
btor does not pay his debt by the agreed date, the

or the contract is terminated. For example, if a de
creditor must file a suit within three years. If he does not sue within that period, he loses the legal right
to claim the debt, and the debtor is not lawfully bound to pay.

5. Discharge by Operation of Law
ion of law. According to Section 37,

In some situations, a contract may be terminated by the operati

if. under the provisions of the Act or any other law. the contract is discharged or terminated, it is not
necessary for the parties to perform their obligations under the contract. For example, a contract based
on the personal skill or qualification of a party to it is terminated by the death of a party.

A contract may be discharged by the operation of law by the following ways:

(i) By Merger
(i) By Unauthorised Alteration

(iii) By Insolvencv.

(i) Discharge by Merger: When an
a superior right accruing to the same party u
take place. For example. when the lessee of
property, the lease deed is terminated.

For a merger to take place, the following conditions need to be met:

inferior right accruing to a party under a contract merges info
nder the same or some other contract, a merger is said 0
an immovable property becomes the legal owner of the

) The parties to the contract must be the same.

(a)
(b) There must be no change in the basic ingredient of the contract.
(c) The rights under the contract must be different. One right should be superior an
inferior.
(ii) l‘)i.scharge by Unauthorised Alteration: When a material alteration is m
of the original contract by one party without the knowledge and consent of the othe

di§charged and can be avoided. If some written document is lost, or the rate of interest is alte
written document, or there is an alteration in the amount to be paid to or by a party, the con

)

=2

d the othet

ade in the terms -
r, the contract ¥
redin®
tracti®

terminated.
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(1) pischarge by Insolvency: If & debtor 1 declared Insolvent under the provision of lav, he is

psolved of all obligations under the contract, and the contract terminates,

6. Discharge by Breach

According 1O Section 39, if a parly 1o a conlract, without a valid or lawful reason, refuses to perform
is obligation under the contract, or makes the contract impossible to be performed, the other party has
he right tO repudiate the contract. When such contract is repudiated, the aggrieved party bas the right
5 sue for his rights under the contracl. A breach of contract can be:

(i) Actual breach
(ii) Anticipatory or constructive breach.

(i) Actual breach:u]_ff party to a contract fails to perform his obligation under the contract in
he stipulated time or refiises fo perform such obligation, then such breach of contract is called actual
reach. For example, Harish promises to deliver a horse to Shyam on 19 April. On the appointed day,
o refuses to deliver the horse. It is a case of ‘actual breach. T T
(i) Anticipatory or constructive breach: If a party to a contract, before the stipulated time
f his performance, by word of mouth or by behaviour, makes known his intention not to perform his
sromise, or wilfully disables himself for such performance, it is deemed to be anticipatory or constructive
reach of contract. In the preceding example, if Harish informs Shyam before 19 April of his intention
ot to deliver the horse and sells the horse to Ashok before that date, it will be a case of anticipatory and
Snstructive breach of contract on the part of Harish. - =

In a situation of anticipatory or constructive breach of contract, the aggrieved party has the right to:

(i) assume the anticipatory breach to be an actual breach of contract and sue for breach of promise.

(ii) not to assume the anticipatory breach to be an actual breach and wait for the performance of
contract on the stipulated date, and sue for breach of promise if the promisor fails to perform.

Effect of Breach of Contract

According to Section 39 of the Indian Contract Act, if a party to a contract does not perform his
iF’b"Qation or disables himself to perform such obligation, the other party can repudiate the contract. But
i'f other party, i.e. the promisee, conveys by word of mouth or by his behaviour to continue the contract,
then the first party, i.e., the promisor, can perform his obligation under the contract. The aggrieved

‘:party can also file a suit for damages against the party responsible for breach of contract.

ce of a particular state of things"

g . [

: P°Ctrme of Frustration r\f f ,»;c.l\
th »

ur, the contract is°

| or a:z contract is entered into on the basis of existence or occurren
discharve(?t’ and t'here is a change in the state of things or the event dees not occ A T
| old En Qle . This kind of failure of the object of a contract is often called fn.lstratl.on of t elcotn ales.s ;
| was dfad]n i set of rules were established under the Common Law which stipulated had: u}r:ar !
! on the rry specified at the time of making the contract, a contract cannot deemed to be llsacbregch
L contrg ound%; of impossibility of performance, and the promisor was answc?rable for such b -
act. This law was applied in the case of Paradine vs. Jane, where it was 'held that, in i
Circy of an agreement to the contrary, each party was lawfully bound to perform his promise un
mstances. The court explained this law as under:

| Asence
 all
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what is greach of Contract?

A contract gives rise to rights and obligations. When the obligations under a contract have been
orformed, the contract terminates. A contract is discharged only by performance of obligations. Onthe
and, if a party to a contract does not perform his obligations, or expressly refuses to perform

other h
¢t, it amounts to what is called ‘breach of contract’.

the contra
In the case of a breach of contract, the party who does not, or refuses to, perform his obligations is

called the defaulting party whereas the other party is the aggrieved party.

Remedies Available to Aggrieved Party
When a party to a contract commits a breach of contract, the other party can take recourse of
some remedies that the law provides. The remedies available to the aggrieved party in case of breach

of contract are as under:

(1) Exoneration: When one party to a ¢

breach of contract, the aggrieved party can assume
and is exempted from further performance. For example, Mohan makes a contract to sell certain

3 qoods to Sohan for ¥ 10,000, and Sohan promises to make the payment on delivery. If Mohan
refuses to deliver the goods at the promised time, Sohan can assume the contract to terminate. In

| this case, he is freed from his commitment to pay ¥ 10,000.
Exceptions: In the following situations, the aggrieved party is not exempted from performance,

le, the aggrieved party cannot rescind the contract.

(2)When the aggrieved party who wants to be ex

‘i or tacit confirmation to the contract. For examp
mation, and

be exonerated.

ty cannot rescind one part of the co
e, and it is no more
not be exonerated

ontract refuses or fails to perform, i.e., commits a
the contract to terminate, rescind the contract

onerated from the contract has given his express
le, if Ramesh buys some shares knowing that

& the company's prospectus contains false infor makes a profit by selling some of

them, he cannot later rescind the contract and

b
() When the contract is not divisible, the aggrieved par
contract, the circumstances chang

ntract.

(€ When, without the fault of parties to the
possible for the parties to go back to the old state, the aggrieved party can

from performance.
115
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of is in a state of change with the entrance of a third party, and the fhi |
rty has lawfully and in good faith, acquired the rlght of performance of the whole, o ,%;

a ao, 7 o
" d party cannol be exonerated, ,

of the contract, the aggrieve |
Damages are a monetary compensation allowed to the aggrieved o,

(fered by him for the breach of a contract, The angrieved party cag ?u
contract. It is important fo note here that damages are a compensg, |
1e, to the aggrieved party by the breach, and mmeq(,aéj
abrogation, of contract. The law, therefore, will allow quch damages as are (1f)r.(|rfllzflfiflfhf’2 vith
loss of the aggrieved party. The purpose here is to help the party who has suffered a lo?.'»; {6 refain g,
position it had before the loss was imposed upon the party by the _l‘)r(m(:h of contract, For t:?zxmple’ 5
promises to deliver 100 cycle tyres at T 50 each to B on 1 May, 2000, but does not perform his Provis

s H { 3 fa ‘.r e
on that date. In such circumstances, if the price of a cycle tyre on | May is 55 per tyre, then By
entitled to claim damages at ¥ 5 per tyre from A, and can sue for such damages. 3
H 4 - " Py P 7 . ’ %

(3) Claim for ‘quantum merit’: Quanturn merit literally means ‘ag much as earned’ and implis
payment to a party of as much money as the party would have carned, had there been no breach
contract. When one party, at the request of another does something or supplies some aoods to thy

other party, and if the compensation for such goods or services has not been defined at the time of the
contract, then the law decides what should be an adequate compengation for such goods or service
such compensation depends

which is what is called ‘quantum merit’. How much or what would be

upon the circumstances of the case. !
This provision of law has a lot of importance in the case of a breach of contract, The aggries |

party has the right to be adequately compensated for an obligation performed under a contract whic, |

in the case of a breach of contract, is determined by law. For exarnple, A promises to construct a houst .

(d) When the contra

(2) Claim for damages:
by law for the loss or injury su

for claiming such right under the
for the loss suffered by, or the damage dor

for B for Z 50,000. After A has started construction, but before its completion, B abrogates the confrad |
k. In such situation, A can sue for an adequate compensation for the work: that b |

4

and stops A from wor
has already done and can also sue for damages. B

But if a contract is made that defines the compensation to be paid to a party for a complete job
and only a part of the job is completed, the party doing the job cannot claim to be paid under the % |
much as earned’ principle. For example, a builder who has contracted to construct a building, ant f
has constructed only a part of the building, cannot sue for compensation under quantum merit. But
it has been defined in the contract that the builder is to receive a specified payment as and when he
has completed the construction of a specified portion of the building, the principle of quantum merit® -
operative, and the builder is entitled to such payment.

| For the law of quantum merlt to be operative, it is necessary for the contract to be divisible it .
sense that it is possible to estimate the value of the part that has been executed. It is also essential 11 |
the contract is not abrogated by the party making the demand for compensation. If a party abrog
the contract, he is not entitled to sue for payment under the law of quantum merit. For example, 1N l A
contracts to write a book for a publisher. After having written two chapters, he refuses to complete ¥
book. In this case, Narain cannot claim to be paid to the two chapters he h;s written) i

(4) Claim for specific performance: When, in the case of a breach of contract, damage® 3"
not deemed to be an adequate remedy, the aggrieved party can sue the party in breach to cary out! &

|
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- promlaes ..
orlinal conlract, This s a divection by the courl {or

pieved party. FFor example, A ls looking for a house in
contracts with the owner B 1o buy the house, Later B refuses to sell the house to A. In this case damages
from 13 for such breach of contract are not an adequate remedy for A because damages will I;Ot enable
Ao have the type of house he wants i the locality, In such situation, A can appeal to the court for the

ﬁ
?
E
E
i |
?

~Nelson, a film actress agree

Consequences of Breach of Contract

v words, the par ench e
In other words, the party i breach can be lawfully bound to perform as per the terms of the

specilic performance of the contract at the suit of the

g a locality for his residence, and finds one. He

gpecilic performance of the contraclt,

Specific performance is at the discretion of the court when the court feels that damages are not an
adequate remedy because there is not other remedy for the aggrieved party than the performance of

= {he contract, Situations have been defined in the Specific Relief Act in which the aggrieved party does

have a right lo specific performance of the contract, and damages are not deemed to be an adequate
remedy. Specific performance is not applicable in case of contracts involving personal service.

(5) Claim for injunction: An injunction is a means of claiming specific performance where such
performance involves restraining a party from doing what he has promised not to do. It is a negative

=~ order by the court that restrains a party from doing something. For example, A is a singer who contracts
* lo perform twice a week in a theatre for two months, and not to perform in any other theatre in town
* dwing this period. After the fifth night, she is absent. The owner of the theatre is entitled to damages
- from Ain this case and, though he cannot enforce her to perform in his theatre, he can get an injunction .
 through the court that prevents A from performing in any other theatre. In the case of Warner Bros. vs.

o to act exclusively for Warner Bros for a year, and for no other producer.

During the year, she contracted to act for another producer. Jt was held that she could be restrained by

- Injunction from doing so.
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fl t;roduction
. nce to the formation of th \
| ith reference tot e contract of sale of goods, it is i i i

D et el oflsale? , It is important to clarify the following:
9 How is it legally made?
3. What is the subject-matter of the contract?
4. What is the price of goods?

i

Whatis Contract of Sale?

© According fo Section 4(1): “A contract of sale of goods is a contract whereby the seller transfers or
warees fo fransfer the property in goods to the buyer for a certain price.” |
  : According to Blackstone, when one person transfers the ownership of goods to another for the
onsideration of a price, a sale is said to have been made.

4

3 A contract of sale can be absolute or conditional. When a person buys something outright, it is an

‘absolute’ sale, but if he takes it for approval or trial, the sale contract is conditional. ‘Contract of sale’
ment to sell’. According to Section 4(3), when the

s 2 wide term, and includes a ‘sale’ and an ‘agree
ller to the buyer under a contract, the transaction
o be made at some future date, or is to be made

Tight of ownership of goods is transferred from the se
led an ‘agreement to sell’. When the condition in .
hip of goods has occurred, the agreement

% called a sale; but when the transfer of ownership is t
on the fulfillment of some condition, the contract is cal
such agreement has been fulfilled, or the transfer of owners

10 sell becomes a sale.
o

& Characteristics of a Contract of Sale (2 !\ /

 “The follow £en 0y
. (1 ollowing are the characteristics of a contract of sale: : 1
'fe Coltg utyer and Seller: Like in other contracts, a contract
'fods Br n:a;kThe parties in a contract of sale are the buyer an h
&eemens 1 e an agreement to buy is called the buyer, and the person W ho see]l
Persong, A sell is called the seller. The two parties, i.e., the buyer and tdg tshas o gven in the
@ of Belrl)erson obviously cannot buy something from himself. Sucl_'n verdic i another’s"g‘ iy,
Wner mg, hys. Lever Bros. But where, in law, one person has the right to s€ g

¥ Y himself buy such goods to stop the transfer of ownership of goods to the O~

2eCtion 4(7) .

e s noy i}l}i in circumstances where the seller has acquired the right tofsell s:rr;ea r?(:l)s(ls’

Pa Owner of o the owner O goods .
such goods, such sale is lawful and e oot hes he right 10

3 Wneg H
k. o Af H .
| he is not paid the amount he has advanced against e

of sale also has fwo parties who make

d the seller. The perso :
Ils goods or makesan
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goods. The pawnor—who is the owner of the goods—can buy the goods himself. A partner of ; ¢,
can also be a buyer of goods belonging to the firm. An agent can be a buyer of goods that belong 1+,
principal. A part-owner of goods may be a.buyer of the other owner’s share or a seller of his own <.,

For example, if Ram and Shyam are equal co-owners of a stock of wheat, Ram can make a contrac - %
sell his share of stock to Shyam.

(2) Goods: The subject-matter of the contract of sale is essentially the goods. Goods, as per
Sale of Goods Act, are movable property other than actionable claims and money. Under the definzir
of goods laid down in the Act, stocks and shares, growing crops, grass or other things attached ta o
being a part of, land which are separated from land before the sale, or have been agreed to be separzz
under the contract of sale are classified as goods. Ancient and rare coins are also classified as goods

(3) Price: Goods are always sold for a price. Price is a consideration in terms of money. There m=
be a consideration for the sale of goods, and the consideration must be in terms of money. Money & =
prevalent legal tender of the country. In other words, in a valid contract of sale, the goods must be exchanz
for money. Exchange of goods for goods—i.e., a barter—is not deemed to be a sale. But. in the @27
Aldridge vs. Johnson, it was held that a transaction partly for money and parily for goods was a s22.

(4) Transfer of Ownership: In a contract of sale, it is essential that the ownership of goo&s®

transferred from the seller to the buyer. The transfer of ownership can be at the time of making &

contract, or it can be at a future date. When the transfer takes place at the time of the coniract. it is c2i
a ‘sale’. If the transfer is to take place at a future date, it is called an ‘agreement to sell".

(5) Elements of a Valid Contract: A contract of sale is a distinct type of contract. and "”
essentially have, the basic elements of a valid contract. A contract of sale can be ‘express’ or it 2o
‘implied’. An express contract may be made by word of mouth, or it may be in a written form. Ther i
no specific formalities to be observed in a contract of sale. When one party makes an offer tos?-ﬂ o
goods that he owns to another, and the other party accepts the offer, a contract is made. It is 5 o
essential that the price of gqoods is paid immediately. The price can also be paid later.
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erformance of a Contract of Sale

\cco rd.'lng_to Section 31 of the Sale of Goods Act, the gist of a contract of sale is the performance
oftheir obligations by the parties to the contract. It is the duty of the seller to deliver the goods and of

fhe buyer to accept the delivery and pay for the goods. The contract is completed when both parties
bave carried out their obligations.

._‘yment and Delivery—Concurrent Conditions

:_;According to Section 32, unless there is an agreement to the contrary, the delivery of goods and
e payment of the price of goods are concurrent conditions, i.e., the seller must be willing and ready
{0 deliver the goods, and the buyer must be willing and ready to accept the goods and pay the price to
ihe seller.

1

special importance. It implies that the payment and delivery need not always be concurrent and that
parties can agree to other conditions with regard to ‘payment of the price’ and delivery of goods, i.e.,

1€ payment or the delivery can be non-concurrent and either may be done later as per the agreement
Befvieen the parties, or it may be divisible and may be made in instalments.

Rt
ed)

most important obligation of the seller is to deliver

e goods, Section 2 of the Act defines delivery as the “yoluntary transfer of possgssion of goods frc:im
b PeISON to another.” The goods must be in a deliverable state before the delivery can bedrrla e.
“Pending upon what 'the parties have agreed to, the delivery can be concurrent or at a future date, or
' i d that of
. Theco " ates when he makes a delivery of goods, an

the n ds termin

7€ buyey ollo fie selle.r on the 89 the seller’s agent can also transfer the control of goods to the
by commences. Besides the seller,

e Goodg here refer to the goods which are the subject matter of the contract. If the contract of sale
Ut future goods ft:a(t)needg to be manufactured or procured, the sel
>and be absolyed of his obligation under the contract.
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Types of Delivery _
The delivery of goods is of three types. It can be:

1. Actual delivery
2. Constructive delivery
3. Symbolic delivery
(1) Actual delivery: An actual delivery is gak'physical dejjyery of goods, and refers to the phyg
delivery of goods by the seller to the buyer. Any act of the seller or his agent that results in delivering‘t;ﬂl .
goods in the possession of the buyer is deemed to be actual delivery. ¢

(2) Constructive delivery: Such delivery is also referred to as fictitious ggljyg_ry, Ina Constryg;
delivery, the goods remain in the possession of the seller or his agent, or in the possession of 3 thirg
party on behalf of the buyer but are deemed to have been delivered to the buyer, SuEh'aa{;,?m
deemed to have been made in the following situations: : s

(a) When the goods are in the possession of the seller and he agrees to keep them in his POssessign
on behalf of the buyer. '

(b) When the goods are in the possession of the buyer, and the seller gives his consent t, the
~ buyer to retain the goods as an owner.

(c) When the goods are in the possession of a third party, and the party confirms to the buyer |

that he is keeping the goods on behalf of the buyer, ;
(3) Symbolic delivery: When the goods are of such large quantity or weight that it is not possible

to deliver the goods physically, the de"livery'of title documents of the goods, o‘r'aﬁgr-o_kiﬁé{ documentor
thing that serves as a proof of the transfer of possession to the buyer is deemed to constitute delivery
for example, delivering the key of the warehouse where the goods’are stored, or the Bill of Lading o

Railway Receipt to the buyer constitutes what is called symbolic delivery of goods.
According to Section 33 of the Sale of Goods Act, the delivery of goods in a sale contract is

any such act which both the parties to the contract deem to constitute ‘delivery’, or which transfers |

the control and possession of goods to the buyer or, with the consent of the buyer, to a third parly
nominated by the buyer.

Effect of Partial Delivery

According to Section 34, if the seller has initiated the process of making the delivery of goods ©
the buyer and has made partial delivery, it has the same effect as that of complete delivery of goods
But if the delivery is in instalments, the delivery of one instalment does not have the effect of the 0
delivery being made. The partial goods delivered and the total goods to be delivered can be determi™®
from the facts or circumstances of the case. For example, A sells 10 tons of coal to B. A's carrier %

the capacity to transport one ton at a time. A, therefore, makes the first delivery of one ton. The effed

of making the first delivery in this case would be the same as that of the total delivery. But if A &P Y
to be paid for the one ton that he has delivered and then makes the next delivery, it will complet;s
be a different scenario, and such delivery does not have the effect of total delivery, because her®

intention is to separate the one ton of coal that has been delivered from what is yet to be delivered-

Buyer’s Application for Delivery
und 0

According to Section 35, unless thgre is no specific contract, the seller is not lawfully .bo i
deliver the goods to the buyer till such time that the buyer applies for the deliv ery. This pmisfn/

212

N
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L Performance of the Contract— Delivery and Payment J

o the right t0 tbe §eller of QOOC:S::N, if he so desires, he can deliver the goods without the buyer’s
gve "o verdict in the }c]:ase o fpafv Moorty vs, Polisetti Satyanaryana held that the buyer
iable to pay the price o goods, he also was liable to ask for their delivery from the selier.

quest:
s ot 00l

Jleé Governing the Delivery of Goods
'*_.;':Under the provisions of the Sale of Goods Act, the rules that apply to the delivery of goods are as

unaer.
~ (1) Place of dglivery: As a general rule, the contract of sale specifies where the goods have to
L delivered, and it is the duty of the seller to deliver the goods at the place specified in the ¢ofitract
orsale. According to Section 36(1), if there is no agreement between the parties as to the place of
delivery, then the goods sold will be delivered at the place where they were sold. If the goods are niot in
aistence when they are sold, they will be delivered af the place whete they are manufactured, unfess

o is an agreement to the contrary between the parties, in which case the goods will be delivered af

, "stipulated place.

(2) Time of delivery: If the time of delivery is specified in the contract, the seller should deliver
the goods at the time specified. But, if the contract does not specify any time of delivery, according to
Section 36(2), the seller should deliver the goods within a reasonable time. What is"a reasonable time

ends upon the circumstance of the case.

, (3) Goods in possession of a third person: According to Section 36(3), when the goods sold

e in the possession of a third person, delivery is only made when the party possessing the goods

romises to keep the goods on behalf of the buyer. The title to the goods, in any case, has to be

| e

fransferred to the buyer.

" Example: Ashok buys a watch from Vijay which is in the possession of Suman. Suman says that

she will keep the watch with her on behalf of Ashok ill such time as Ashok wants-._her to keep it S

fishok agrees to it. This will be a case of delivery of goods in the possession of a third person.

' (4) Expense of delivery: Accordingto Section 36(5), unless there is an agreement to the contrary,

allexpenses on the delivery of goods will be bo_rup_?,by theseler, o B o ‘

' . Delivering an excess or a lesser quantity of goods is called a
. (5) Delivery of wrong quantity: Dell ) not deemed to be delivery of wrong

' . . H 'ther Wa iS
L ne:;yy = U]vrong quafity, bita marglnzln(g,iil\f/trii?;e gecl)ld plat‘{num or diamonds. If the difference in
duantity unless the goods are very €xp 1 TS ' very of coods. Asa
Wantity i marginal,gthe buyer does not have the right to ’Zi%%g%?g gz g:::;gg’?fi righ qua:;; -
eral rule, the quantity of the goods shO“fId“be t hg rsualr:seare applicable. v

‘-'.]:‘ 0 ) ) . (8] OWln ; i
#900ds delivered is more or less, then the . According to Section 37(1), if the seller makes the
antity: o in the contract, the buyer is entitled

. (a) Delivery of goods in less qu
ol v of goods in -+ than agreed t
=lvery of goods to the buyer in a lesset quam:gcepts a lesser quantity of goods, he must payfor Bl

2refuse 10 accept the goods. But, if the DUYEL

200ds at the ~ “the contract.
20s at the rate agreed toin the contr& ity According to Se

" (b) I in excess d :
&9 can: =
.. '0) Delivery of goods in ex¢ o contract, the buyer e O T eods. Ifhe buyer accepis all

"€ in excess of the . oed to in th 1 accept

. s quantity agr : or (iii) accep_ "~
e the surplus, (ii) refuse to ac_.cepgég'?;?g;:ed fo in the confract:.
90()( . . 7 at ale o g

f 20005, he has to pay for ther? Z—

ction 37(2), if the goods deiiveréq.v
(i) accept the agreed_g@g&w, C
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(c) Delivery of specified goods mixed with others: According to Section 37(3), if t, &
mixes the goods specified in the contract with other goods, and delivers the lot to the buyer, th, by e
is at liberty to refuse to accept the delivery, or to accept the goods that conform to the specificatioy, aneé
reject the others.

For example, A places an order with B to send him two tea-sets of Gowali.or Potteries, and B seng
him one tea-set of Gowaliar Potteries and the other of Hitkari Potteries. In this case, A can reject by,
the sets, or he can keep the one from Gowalior Potteries and return the other.

(6) Instalment deliveries: According to Section 38(1), if there is no such agreement i the
contract, the buyer is not bound to accept instalment deliveries. But if there is such a provision in ,
contract, the seller can make instalment deliveries. |

When the delivery of goods is in instalments.and each instalment is to be paid for separately, ang
if one or more instalments are not delivered or the goods delivered are defective, or if the buyer refus;
to take delivery of, or neglects to make the payment for, one or more instalments, and thf’f.,CQntractis
deemed to have terminated, the question as to which party is liable for damages depends upon ffe

“circumstances of the case and the terms of the original contract.

(7) Delivery of goods to a carrier or wharfinger: According to Section 38:

(a) If the seller, according to the terms of the contract, has delivered the goods to_the carrier or
wharfinger, the delivery is deemed to have been made to the buyer.

(b) In the absence of a contract to the contrary, the seller is expected to deliver the goods to a carrier
who is capable and has the infrastructure to transport the nature, size and weightage of the goods that
are to be delivered so that the goods are not damaged in transit. If the goods are damaged because o

y . . . — ) ) s S
the seller’s neglect in selecting a proper carrier, the buyer can refuse to take the delivery of goods, and
hold the seller liable for damages. L .

(c) In the absence of a contract to the contrary, if the goods are to be transported by sea, .qugi,_fhe
circumstances are such that the goods need to be insured, the seller must communicate the same o 11

buyer so that the goods are insured against damage in transit; otherwise the seller will be liable for the
damage. . g™ ¥

(8) Risk where goods are delivered at distinct place:'According to Section 40, when the

;7 goods are lying with the seller, the buyer, even in such case, is liable to any damage to the goods aft

_ the sale has been made but before the goods are delivered. But if the goods are desﬁoygd,.bgigrf-or

l_gluring transit, the responsibility and risk are the seller’s.
(9) Buyer’s right of examining the goods:
o . s nﬂf
(a) Section 41(1) specifies that, where the contract of sale is about goods that the buyer has b

seen or examined, the buyer cannot be bound to accept their delivery till he has not had @ reasona
opportunity to examine the goods and satisfied himself that they conform to the specifications:

(b) Section 41(2) lays down that, if there is no contract to the contrary, and if the buyer watrllﬂ
to examine the goods before they are delivered to satisfy himself that the goods confor™ g

! specifications, the seller is bound to provide such opportunity to the buyer to examine the goods: '.

seller cannot hold the buyer liable to accept the goods without examining them.:

\‘", l\, (8 b’\"": \ i\ | /
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Who is an Unpaid Seller?

A person who has sold goods to another person but has not been paid for the

goods, or has be,,
paid partially, is called an unpaid seller. According to Section 45 of the Sale of Goods Act, an Unpaig
seller is one:

(1) Who has not been paid the price of the goods he has supplied, or has been partially paig for
the goods.

(2) Who has been given a negotiable instrument like a bill of exchange that has been dishonoureq

It is immaterial whether the seller is directly involved in the transaction, or he is acting throug
his agent.

Rights of an Unpaid Seller
The unpaid seller has the following rights:
1. Rights against the goods
2. Rights against the buyer of goods

(1) Rights against the goods: According to Section 46, when the buyer has not paid the full o

partial price of the goods supplied to him, then the seller who has transferred the ownership of goodsto
the buyer has the following rights with regard to the goods:

(a) Right of lien.
(b) Right of stopping the goods in transit if the goods are no more in his custody.

(c) Right to re-sell the goods, if the ownership of goods has not been transferred to the buyer

(a) Right of lien: According to Section 47, if the seller of goods has not been paid, and 1?2:
ownership of goods has been transferred to the buyer but the goods are in the possession of the sev=

. . ) Jer
the seller has the right to retain the goods till he receives the price of goods from the buyer. The sell
has this right in the following circumstances:

(i) When the goods have not been sold on credit.

it.
(i) When the payment has not been made on the promised date, if the goods were sold o o
(iii) When the buyer has become an insolvent.

s oht
. 1 1as the "
Even if the seller has the possession of goods as an agent or bailee of the buyer, he still has

/
- 218 :

|
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Unpaid Seller ‘
he goods. When an unpaid seller has made pa
de

) rtial del ‘
the goods not delivered unless the part of delj elivery of gaods, he can exercise his right

g iver P

of lien 0“to waive the lien. ¥ Was made in circumstances to show an
atention .
-?Termi“aﬁon of lien:
1 ‘ ving circumstances.

fol

i) When the seller delivers the goods to g carrier or an
transmission to the buyer without reserving the right of d

According to Section 49, the lien of an unpaid seller terminates in the

Y other bailee for the purpose of
. isposal of goods.
(i) When the buyer or his agent lawfully obtaing the possession of goods.

(ii) When the seller has waived his lien on the goods,

. (b) Right of stoppage of goods in transit: Accordin
olivered the goods to a carrier for transmission to the buyer an
nformation that the buyer has become insolvent, the seller h
and retain their possession till such time as he is not paid the
:oppage of goods in the following circumstances:

(i) When the price of goods has totally or partially not been paid.

(i) When the buyer has become insolvent before paying for the goods.
| (iii) When the goods are in transit.

- Duration of transit: According to Section 51, when the seller has delivered the goods to the
carrier or bailee for transmission to the buyer, until the goods are received by the buyer or his agent is
the duration of transit. Even if the goods have reached the destination, the seller’s right of lien does not
, inate till the buyer or his agent has taken the possession of goods. The rules determining as to when
he goods are deemed to be in transit are discussed in what follows:

(i) Delivery of goods to the carrier or bailee: The goods are deemed to be in transit when they
have been delivered by the seller to the carrier or bailee for transmission to the buyer, and the duration
Otthe period in transit is till the buyer or his agent takes ij_S"iSSjgn of the 9004515

i (Eﬁ‘ie buyer taking deliverﬁ i;eforé destination: If the buyer or his agents takes the deliver;i
01900ds before the destination, the duration of transit is lawfully ended.

(i) Hol ding the goods by the carrier on behalf of the buyer: If, after the_goodfs havg
Ched the destination Sihe carrier is holding the goods on behalf of the buyer, the duration of transit

5 deeme

r 0 e ended. : If the buyer rejects the goods and the possession
5 ) When the goods are rejected by the buer: = ==~ \sit is deemed to have ended. --
1 900ds femains with the carrier or bailee, the duration of transi ‘: b - “Wh S 1goods e
e . : : d by the buyer: Whe

| (v . to a ship chartere :
liVer) ;”hen the goods are dehverﬁdbuyel’ it depends upon the circumstance of the case whethert
the sh-e, On board a ship chartered by the ccepts the goods in the capacity of a carrier or an agen
of elguzzwﬁea(i-e- the shipping Corgz(?::t)s a':he goods as an agent of the b“ﬁ’ef’ the duration of transit
tor . L 1T the shipping company aCtEE = mm S s

éémmates_ \ Lok Bputia e

g to Section 50, when the seller has
d the goods are in transit, if he receives
as the right to stop the goods in transit
price of goods. The seller has the right of

. i ilee
§ the goods: When the carrier or bailee,
b . fuses to deliver o e TE
W i) When the carrier or bailee r‘ltahe goods to the buyer or his agent, the duration of transl
\IT_lfllafide intention, refuses toﬂd%‘,‘.‘.’ L it s et
,eﬂ‘fﬂ_faénd. . S

U
At
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(vii) When partial delivery has been made to the buyer: In case a part of gogds ha 1
delivered to the buyer or his agent, and the rest of the goods are in transit, and if the partis dp,,’
_is made with the intention that it is not deemed to be total delivery, the seller has the right 4, st:-); %
remaining goods in transit. "

How Stoppage of Goods in Transit is Affected?
According to Section 52, the stoppage of goods in transit is affected by:
(i) taking actual possession of goods.

(ii) giving notice of the seller’s claim to the carrier or any other person having the contrg) ¢
" goods. Such notice is given to the person who has the control of goods, or the prineip g

the person if he is an agent acting on behalf of another person. Notice to the principal, .
be given in such manner that the principal, by the exercise of reasonable diligence, 1
communicate it to his servant or agent in time to prevent delivery to the buyer. ’

When the notice by the seller stopping the goods is given to the carrier or bailee, the latter shoi

return the goods to the seller or his agent as directed by the seller, who will be liable for all expens=
undergone by the carrier in doing so.

Lien vs. Right of Stoppage in Transit
- There are three major differences between lien and right of stoppage.

(1) Both are used when the ownership of goods has been transferred to the buyer, but fiez
implies that the goods are in the possession of the seller. On the other hand, stoppage ¢
goods is affected when the seller does not have the possession of the goods but the gook
have not yet reached the buyer, i.e., they are in the possession of the carrier or the bailee.

(2) Another difference between lien and stoppage in transit relates to the circumstances of thef
usage. The seller can exercise his right to stop the goods in transit only whenc}b?}?_{{yﬂ'f

been declared insolvent, but the right of lien can be exercised by the seller at any time ©
recover the payment for goods from the buyer. ' B i

(3) The object of lien is to hold the goods that the unpaid seller has in his possession till such &7
th_?t he receives their payment whereas the object of stoppage in transit is to get thf Q_f,o“
that are in the possession of a third party back to the possession of the seller.

(c) Right of Re-sale: Besides the right of lien and stoppage of goods in trahsit, an unpaid se

has the right to re-sell the goods. Section 54 defines the general rules for the re-sale of goods by &
unpaid seller. The major rules are as under,

(i) The unpaid seller may re-sell the goods if the goods are perishable. ”
(i) When the unpaid seller has acquired the possession of:éoods by virtue of lien or Stg?ﬂa'%%g
traisit, and has given notice to the buyer of his intention to re-call the goods, and 1 e
does not pay for the goods, the unpaid sellér can re-sell the goods. The selier i ‘E%s]o/en/;d
to claim from the buyer any loss that he may suffer in re-selling the QOdag:—K»Le’uproﬁi-
“seller makes a profit by re-selling the goods. the dafs T
because the law ;_iogs} not permit a defaulter to pro

gt W Py

01 3 . N W ¥ S - C 4
ulting buyer has no daim o0 ===
fit by his default.
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Unpaid Seller

. . In case of a default on the part of the buyer, when the seller has secured the right to re-sell in
o (i) a clear and certain procedure, he can proceed with the resale of goods.

o Whe n an unpaid seller plans to re-sell the goods, he is obli

'ﬁ;e buyer by informing him of his intention to do so, so t
es, that the goods are sold at a reasonable price. If the unpaid seller does not inform the buyer of

i intention to re-sell the goods and is put to aloss in _th.."-.Eefﬁﬁlﬁz_h?fénﬂaf'ate! claim such'Ioss from

he defaulting buyer or keep with himself any profit that may result from the resale. ~ T

Rights Against the Buyer

i ‘An unpaid seller has the following rights against the buyer:

. (a) Suit for price: According to Section 55,

uyer and he refuses to make the payment for t
the buyer.

* According to Section 55(2), if, according to the terms of the contract of sale, the payment for the
800ds is to be made by a certain time or date by the buyer and such payment has not been made, the
eller has the right to sue the buyer even if the ownership of goods has been transferred to the latter.

. (b) Suit for damages: According to-Section 56, if the buyer refuses to accept the goods or
-?g aults in making the payment for them with a malafide intention, or refuses to accept the goods or to
Py for the same, the seller has the right to file a suit against the buyer for damages.

. (©) Repudiation of contract before due date: According to Section 60,
€ Contract before the

14 waits |or the due

the

~ COntract,
4 ' (d) Sujt for interest: The unpaid seller, according to Section 61, has the right to be paid interest
Y the Uyer for any delay in making the payment. Such interest is affective on the amount of payment
Period of delayﬁafter the due date.

e R I

ged by law to give one last opportunity
hat the buyer can assure himself, if he

s

if the ownership of goods has been transferred to the
he goods, the seller has the right to file a suit against

if the buyer repudiates
due date for the delivery of goods and the seller does not accept the repudiation

date, to make the delivery, he reserves the right to sue the buyer for repudiating

]
4
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Negotiable Instrumen,
Act, 1881

]

The Negotiable Instruments Act was enacted in India in 1881. Prior to its enactment, the Provisig,
of the English Negotiable Instrument Act were applicable in India, and the presgnt Act is also baseq ,
the English act with certain modifications. The Act is applicable throughout India except in the stat

Jammu and Kashmir from the 1st of March 1882.

Meaning of Negotiable Instrument

‘Negotiable’ means transferable by delivery, and ‘instrument’ is a written document which creatx
a right in favour of any person. Therefore, a negotiable instrument is a written document which create;
a right in favour of any person and which is transferable by delivery.

Definition: ‘A negotiable instrument means a promissory note, bill of exchange or cheque payabk
either to order or to bearer’. —Section 13

The above definition is not a comprehensive definition of a negotiable instrument as it is very limite
in its scope and many instruments such as hundi, etc., will not qualify as negotiable instruments as p
this definition. Secondly, the definition merely tells us that cheques, bills of exchange and promissoy

notes are negotiable instruments and does not highlight in any manner the nature and characteristics o
negotiable instruments.

However, some authorities have given much more scientific definitions of negotiable instrument
and the following are the prominent ones among them.

According to Thomas, “A negotiable instrument is one which is, by a Iegd'lly recognised cusio™
of trade or law, transferable by delivery or by endorsement, and delivery in such circumstance that 0
the holder of it for the time being may sue on it in his own name, and (b) the property in it paSSesﬁef
from equities, to a bondfide transferee for value, notwithstanding any defect in the title of the transfer®"

According to Justice Willis, “A negotiable instrument is one, the property and the title i uh!fi

is acquired by any one who takes it as bonafide and for value notwithstanding any defect in the fit€®
the person from whom he took it.”

The above definitions make it clear that a negotiable instrument is different from other commodme; J
The normal law relating to the transfer of any property is that no buyer can become the ownél =
a property unless he purchases it from the owner or from any persor}: so authorised by the 0%
However, negotiable instruments are the exceptions to the above law. because if a person P! ?}"ﬂg
them in good faith and for value, then he becomes the actyal owner c’)f the instrument even if he ™
purchased the same from a person other than the owner thereof

226 — ‘/

Scanned with CamScanner



’ Negotiable Instruments Act, 1881

; sential Characteristics of a Negotiable Instrument

" The essential characteristics of a negotiable instrument are enumerated below:
1. ltis awritten document,

2. A negotiable instrument payable to bearer is transferable merely by delivery, whereas a
negotiable instrument payable to order is transferable by endorsement and delivery,
3. The holder of a negotiable instrument can sue upon it in his own name.

4. The consideration is not mentioned on the negotiable instrument. It is presumed that the
negotiable instrument has been drawn for a valuable consideration.

5. It works in the same manner as money and, like money, it may also be transferred from one
person to another. '

6. The transferor does not need to give notice to any pérson at the time of transferring the
instrument.

7. ltis the simplest and most convenient mode of assignment of a debt.
8. The title to the instrument received by a bonafide transferee is not affected by any defect in
the title of the transferor.

. As per the above mentioned characteristics, railway receipts, dividend warrant, debentures of port
frusts or improvement trusts will also qualify as negotiable instruments. However, money orders, postal
orclers, share certificates, bill of lading, etc., are not negotiable instruments as, even though they are
fransferable by endorsement and delivery, they do not give the transferee a better title than that of the
transferor. If there is a defect in the title of the transferor, the transferee also gets a defective title.
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Negotiable Instruments Act, 1881

-

- - 5. 1
Jzcodable Instruments Act states *A '
¢ negotiable instrument means a promissory
0

~r ¢ chegue pavable either to ord

o ‘C \,e. of i:i b,e. einer 1o oraer or to bearer.” Therefore. even th

» o zdstence O Oner Kinds I i . y

; existence of other ds of negotiable instruments, it speciﬁ(;ally m zugh ttl}:e
5 entions the

: negotiadle Insu menis.

cocion 4 of the Indian Negod
the Indian Negotiable Instrumenis Act, 1881, “A promissory note is an

- - - 1 ]
A3 O 2

4 .lj::-:f""-' . [ PR AP 3 1

" - (not being a bank not -

| ot B wTEng -!' s osT g - note ?r currency note) containing an unconditional undertaking,
_--2r t0 pay a ceriain sum of money to, or to the order of a certain person.”

P %
AR

of Promissory Note
+ s definition. the following are the main characteristics of a promissory note:

:- made and signed by the debtor.

oie is made as payable to a specified person or to the
er the expiry of specified duration.
country.
uately stamped according

£ A promissory n order of the specified
person or to the bearer, aft
¢ should be payable in the currency of the

specified duration should be adeq

fut Toc 7 s
A promissory not

an

4 promissory note drawn for a

to its value.
is not @ promissory note.

A promissory note should be drawn for the payment c?f as
hasanl.OUIs not a promissory note.

acknowledgment of a debt suc o
) the promisso note need not be
9. The consideration for and the dat g the p v :

2 bank note or currency note

-1
.

pecified sum. However, the

o0

¢ and place of makin

e — — ——— — — -
. missory Note)
(Specimen of Pro Bahadurgarh, l

21500 :
20th January, 2006 | ;

Ashok Kumar or order the sum

: ay Shri
mise to pay num until payment for value |

o
er date),'I pr 5 10% per a

i (-
. Indemang (or three months aft

: \G‘ g & N

"‘:rwf? one thousand Five Hundred with interest l
! Stamp
Ram Kishore l
Sigﬂafure g
— -_— - =
i .
229
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For exam;r)ler,hi?fjl\ signs an instrument containing the following conditions:
(i) Ipromise to pay B or order ¥ 1500, or

(ii) I acknowledge myself to be indebted to B to the extent of ¥ 1500 payable on de
value received, then the instrument will qualify as a promissory note,

However, if A signs an instrument containing any of the following conditions, it wi]| not by,
promissory note. )

1. Tam indebted to B for ¥ 1,500, or '
2. 1promise to pay B T 1,500 along with any other sum which may be payable to him, o

3. | promise to pay B ¥ 1,500 after deducting therefrom any sum which may be due from B;,
me, or

4. 1 promise to pay B ¥ 1,500 ten days after | get married to C, or

5. I'promise to pay B ¥ 1,500 on the death of C, provided C leaves me enough money to Py
B, or

mandv f[)'

6. Ipromise to pay B ¥ 1,500 along with a black horse on the next 1st of January.

Parties to a Promissory Note
There are two parties to a promissory note. They are;

(1) Maker: He is the debtor who makes the promissory note promising to pay a specified sum after
the expiry of a specified duration. There may be one or more makers of a promissory note.

(2) Payee: He is the creditor in whose favour the promissory note is made.

Bills of Exchange

According to the Negotiable Instruments Act, 1881, “A Bill of Exchange is an instrument in writing
containing an unconditional order signed by the maker directing a certain person to pay a certain sum
of money only to, or to the order of, a certain person or to the bearer of the instrument.”

Characteristics of a Bill of Exchange
A bill of exchange has the following characteristics:
(1) Written: A bill of exchange must always be in writing,

(2) Unconditional: A bill of exchange is unconditional, i.e., there is no condition attached to i

N (3) Order letter: A bill of exchange is an order letter, It is drawn by the creditor on the debtor and
it is in the form of an order and not a request.

(4) Signature of the drawer:
drawee.

(5)

money,.

A bill of exchange must be signed by the drawer as well 3 the

. L {
Fixed amount: A bill of exchange is drawn in the form of an order to pay a fixed sum %

(6) Payment to a specified person: A bill of e , od there™
: xch ecifie
or to the order of the specified person or to the bearerca: ?hg: éggea?gebt: R

230 /
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Kinds of Bills of Exchange

4511 "
f;»)‘. y Of 4:/.’,',}15_11".'

1gs

& are mainly of two types;
| (1) Inland Bill: £is) in
oy another businessman, of the
s are in the T ]

and bill of exchange is one which is drawn by a business man for aC}f_‘zP_ :

AT P T ? i i i . l »
arne country. Therefore, an inland bill of exchange is one in WiT
Courtry,

g

the partie:
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L Negotiable Instruments Act, 1881 J

o ign Bill: When a businessman from one country draws a bill of exchange on a businessman
) Fore another country, in other words, the drawer and the acceptor live in different countries,
Jjonging tobi" of exchange is known asa foreign bill of exchange. Such a bill is drawn in one country
" uch aable in another country,_and is use<.:l mainly in the course of foreign trade. In the case of a
s pbi" of exchange, three copies of the bill are made and each copy bears reference of the other
0igh 05, All the three copies are c.ilspatche.d to the acceptor by a different mode. This is done because

Spthé acceptor dpes not receive the first copy despatched by post, then at least he will receive
~ maining two COPies. However, on payment of t.he fl}rst copy of the bill of exchange, the other two
ios become redundant. Another point to be kept in mind in relation to a foreign bill is that a foreign

is stamped twice, once in the country of the drawer and once in the foreign country. A specimen of
steign bill of exchange is given below:

,‘“:— — o e — e e m—— — ey ] e ——  essew | —— -I

. £5,00 New Delhi; I
k. 31 January, 2006

[ Stamp | i
i

 ~ | Sixty days after sight of this first Bill of Exchange (Second and Third of the same tenure and datel
unpaid) Pay to Grindlays Bank or order the sum of five hundred pounds only, for value received.

For New Delhi Enterprises,
Ashok Kumar I
Manager I

L ) Mest.germany)

—_____——————_-__J

Difference between Inland and Foreign Bill of Exchange
Foreign Bill

[ ———

Basis of Inland Bill
Difference
\

In case of a foreign bill of exchange,

Parti of an inland
arties The drawer and acceptor one of the parties is a foreigner,

try.
— bill of exchange are of the same coun ry

A foreign bill is always drawn in

Language An inland bill is drawn in the lgnggqge e
prevalent in the country in which it s
Somp e A foreign bill is stamped twice.
i nce.
Stamp\ An inland bill is stamped only ©

: d bill of In case of a foreign l?ill of exchange,
Only one copy of an inlan B e s bl préhar]

exchange is prepared.

CODies

Mher i:

" Kinds of Bil1s

UsS?ét.fmm inland and foreign bills there are
“4In what follows. 233

many other kinds of bills of exchange, which are
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(1)’ Accommodation Bill: Those bills which are drawn without any actual Consideratig,

to help out friends and relatives are known as Accommodation Bills. Such bills are drawn and Crcne;&l
in order to help either one or both the parties to the bill. e

(2) Inchoate Bill: When any person signs, stamps and delivers to another person a totall, b,
bill or an instrument which is only partly filled up and authorises su‘ch person to fill up the = ;.l!
part of the instrument, such an instrument is known as an inchoate lnstrumen-t. Whosoeyer si u:
an instrument is liable for that instrument, since the transfer of the instrument is a proof that the ,....-

: : Ml
of the instrument has given the transferee the right to complete the instrument. ~Secto, ;
(3) Undated Bill: As per Section 18, the holder of an undated instrument may enter the i .

drawing or acceptance. In case the holder of an instrument bonafide enters a wrong date, thep, d
date will be considered as correct as long as all other legal formalities have been complied with,

) —Section 3
(4) Ambiguous Bill: If an instrument is written in such a manner that it can be classified as ba
a promissory note as well as a bill of exchange, then such an instrument is known as an ambigue,
instrument. In case where the drawer and the drawee are one and the same person, or when the drawg
is a fictitous person or when the drawer is a person not competent to contract, then the holder of the
instrument may treat it as a promissory note or a bill of exchar}ge at his option. —Section[j

(5) Fictitious Bill: In case the drawer or the drawee or the payee of a bill is a fictitious perso,
or is a person who is no longer alive, then as per the English Act, such a bill is payable to the bearer |
India, however, if any party to a bill of exchange is a fictitious person, then such a bill is not enforceable
but even in a fictitious bill the rights and interests of a holder in due course are protected.

(6) Documentary Bill: A documentary bill of exchange is one which is accompanied by documens
such as shipping documents, bill of lading, insurance policy, invoice, etc., and these documents &
released by the bank only on the acceptance or payment of the bill, as the case may be.

(7) Banker’s Draft: It is a bill of exchange in which a bank orders its branch or another bank, &
the case may be, to pay a specified amount to a specified person or to the order of the specified person.

Cheque

Definition: According to Negotiable Instruments Act, 1881—A ¢
drawn on a specified banker and not expressed to be payable oth

“A cheque is an unconditional order i

‘cheque” is a bill of exchaﬂ%}’f
erwise than on demand. (Section?:

A cheque being a bill of exchange must Possess the following requirements: . :

1. A cheque must be drawn upon a specified banker.

A cheque must be payable on demand.
A cheque must be signed by the drawer.
A cheque must be an unconditiona] order to
A cheque must be dated (it can be post-date

SIS

Pay a certain amount of money. =i

).

-~ 4
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ot of Cheave

t of cheques drawn b t .
 as paymen Yy customers is con
» ,;e osition: As long as he pays the open cheques izen;ed’ the paying banker is always i
“n\‘l‘_ with due care and diligence, after properl » 1.2., bearer cheques and ch oo
b der, Y matching the si eques drawn
1 O° e form and at the proper counter, then under Secti e signature of the customer, in th
‘eppl‘op cheque- B crossed cheque is always paid to anoth on 85, the banker is absolved of his | r;ﬂ. e
|n case of special crossing, payment will be mad er bank and is not encashable at thlabl =4
o crossed. Therefore, under Section 126 e only to the bank in whose e bank
‘ bee , a banker is ab e lavour the Cheque
peque it he makes the payment to another bank or, in case th solved of his liability on a crossed
- payment 1o the bank in whose favour the Cheqxixe h g e cheque is specially crossed, if he m S}f
et £sction 126 also contains a provision e as been crossed or to the agent of ;uch a ba 15
| gent, @ cheque also contains more than one SpeCialn Case, apart from being crossodin fivour E}n .
e payment of such a cheque. Section 128 states th crossings, then the paying bank should 0f an
i proper manner, the bank is absolved of its liabi o if a bank has paid a cheque drawn g
h the actual owner. Th i iability even if the upon it in
- reac r. The main reason for providing thi payment of the amount does not
cannot be expected to know the signature of all th g this protection to the banker is that a bank
*fo the banker to know the signature of his cust e peopl?j in the world. However, it is very n anker
. customer. Therefore, if the signature of the custi);mer and is legally bound to knov:) the sigrri\mi:eia;\ry
| 10 available to the banker. However, i er are proved to be faulty, th -
beav . ver, in such a situati . , then no such protection will
fault is due to the carelessne ation also, in case the banker i s
‘_ ss of the customer. th anker is able to prove that th
' and the banker will not be li er, then the above protecti . o at the
and iable for any dam ion will be available to the bank
frasing a chegue drawn to ord ages suffered by the customer. | g ank,
| the bank v insi h r. In actual prachce bef
the payment attested “eh usually insists on getting the si i
‘ , and this demand i g the signature of the person i
. the bank to atte : and is usually met by getting an old - receing
) st the signature. 1 g an old customer having an a i
- surely for the bank _In such a case, the person attesting the si ccount in
o as he knows and recoani signature agrees to b
‘ ses the : ecome a
g person to whom the payment is being made.

' Marking of Cheque

‘ A che ue i . .

L on deman?j_ ?‘;Zr?nkll?d of bill of exchange which is always drawn upon a specific bank and i

| theque is drawn foa tﬁ, f'or payment, a cheque need not be accepted by the bank. This is solts, payable
?fmafked in order t e immediate payment thereof. However, in United Sates of America, ch e oo
: o certify them as being good for payment. The process by which the Chec;ue qu::sﬂ:g

arki
ing at drawer’s instance: A drawer may want a cheque to be marked as good for

- n 0 .
- Mop, rder to establish his credibility amonS outsiders. The bank, upon ensuring that enough

b o

En the fag ;’-fen deposited into the account, StamP> the cheque and notes some words such as ‘good’
- Defrg 4 the cheque and then usually keeps the amount of the cheque separately. However, if
nt. excess funds are withdrawn by the drawer, and there are

nker has the right to dishonour the cheque.
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ce: The marking of a cheque at the holder’s instance Meang

the bank certifies that there are enough funds in the account of the drawer at the time of Markiy Gl

T | - .« actually demanded, such sum is withd 0
pay the cheque. However, if, before the payment is actually ' 3 rawn b, the
drawer, making it impossible to fully pay the cheque, the bank may dishonour the cheque.

(3) Marking at collecting banker’s instance: When the cheque is late in reaching the bank
collection. the bank, keeping in mind the interests of the customer, sends the cheque to the Concerng
bank for marking. The paying bank, thereupon after ensuring that there are enough funds in the accoyy
of the drawer, writes ‘Good’ on the face of the cheque and dates it. As per normal banking CUSmes:

such cheques are cleared if they are presented at the time of the next clearing.

Business Law

(2) Marking at holder’s instan

Crossing a Cheque

Meaning of Crossing: When two angular parallel lines are drawn on the face of the cheque, th,
cheque is said to have been crossed. These lines are usually drawn on the upper left hand corner of the
cheque. Sometimes some words are mentioned in between these lines, otherwise they are left blank,

“A crossed cheque is one on which two parallel lines are drawn across its face, with or without any
words between these lines.”

Specimen of A Crossed Cheque

MR. NIKHIL JAIN & CO.

I Y OR BEARRS

S ewanuress . FIVETHOUSANDONLY —  [os——por e
TS| ness | [oF RiLS ' S AL T
~ STATE BANK OF PATIALA " ForrutueKids Pub

Lo afRariw, Rl - 110 002
= MCA/I DARYAGANJ, NEW DELHI - 110 002

"8L3LO7* } 100070091 i

A crossed ch?que is considered to be much safer from the point of view of payment. A chequ®
payable to order is safer than a cheque payable to bearer, and a crossed cheque is even safer than
cheque payable to order because a crossed cheque, unlike a bearer cheque, cannot be encashed at;}h‘f

) : > - : as
counter of a bank. The payee of a crossed cheque has to deposit the cheque in the bank in which he 1

an account and in order to withdraw the amount, he has to issue a fresh cheque. Therefore, N0 pers
other than the payee can receive the payment of a crossed cheque .

If any bank makes payment of a crossed cheque at jts counter, it does so at its own risk in that, lf
the person receiving the payment is not the actual payee, then the t; ank ?:i” have to make the paymfn
again to the actual payee. Therefore, the main purpose of crossing is to make the cheque MOe secut:e'
If a cheque has been crossed, then it remains secure ang e i? 1tls Otmla e et sured @
actual owner of the cheque can always be found out. ’ F.groe
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of Crossing
- Ty‘p t\UO n‘lain \

g Are
| ' Geneml Crossin

~7. gpecial Crossing -
) enera! Crossing: ‘When ’two anSular .parallel lines are drawn on the face of the cheque, and
s company & C(f' are written in bet‘f"EE'_" them, or even if they are left blank (with or
:ﬁ‘iviﬂf}.\’cz“y""ds ‘Not Negotiable’), then _SUCh a crossing is a general crossing. It should be noted that,
.i?ﬁ:i:i:‘r"‘l crossing, no Name of any bank is mentioned.

s (ollowing are a few specimens of general crossing: _Section'123
. The

vays in which a cheque may be crossed, namely:

g, and

(2) Special Crossing: When in between two angular parallel lines on the face of the c}:eque.;}}:
ame of any specific bank is mentioned, then it is known as a special crossing. It is necessary to spe

, , . . ecial crossing, the payment can be receivec'l only
E e game ol banlc lseciar 212 " Cacige(:if ?rzssing. If the payee does not have an account in the

L ] . i . !
*om the bank which is mentioned in the spe £ the bank. the othée.
o _ Apart from the name of the . }
}K‘Specxﬁed bank, then he will have to open an account there. AP T esing, The main aim of :

; : i ial
R : : : entioned in speci X : .
,’;,,%Chds mentioned in general crossing are also m N pecimens O f special crossing are given T

O0ssing .So
aossing is to make the cheque even more secure

. snerally or specially.
g heque either genera

. WhoMay Cross a Cheque drawer may cross the ched cross it generally or specially

@) Before the cheque is issued, the he holder thereof may
L) Ik been crosse” holder may €
| e cheque has not be¢ lly, the h© ,
: ( q - nerally cially, the holc
) If the cheque has been it nerally OF spe
55€

) I the cheque has been e

; Negotiable’ to it.
N~

< it specially.
oy add the words ‘Not

jer may
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Parties to Negotiable Instruments
The following are the various parties to the three different kinds of negotiable instruments:

(a) Parties to a Promissory Note

(1) Maker or drawer: is the person who makes the promissory note in which he promises tope;
another person a fixed sum of money.

(2) Payee: is the person who has to receive the payment for the promissory note.

(3) Holder: is the person who has the right to possess the promissory note in his own name an

to receive the amount due thereon. He may either be the original payee or the endorsee who h
purchased the promissory note.

(4) Endorser: is the holder of a promissory note who endorses it in favour of another person.

(5) Endorsee: is the person in whose name the promissory note has been endorsed.

(b) Parties to a Bill of Exchange
(1) Drawer: The drawer is the person who draws the bill of exchange.
(2) Drawee: The drawee is the person on whom the negotiable instrument has been drawn.

(3) Acceptor: He is the person who accepts the bill of exchange and is liable for the amoi®

thereon. Normally, the drawee is also the acceptor of the bill, however some other person rr_lfy
accept it on behalf of the drawee, ) et 8

. the
(4) Payee: The person who has to receive the payment of the bill of exchange is known &

payee. The payee is usually the drawer or the person ordered by the drawer as payee. ol
N «(5‘).Holder: The holder is the person who is entitled to the bill of exchange. He may e;gyﬂ*
or?g?r:;%l;al Payee or any other person in whose favour the bill of exchange has been endorse

ay

: t sho*
ee, _ln case th bil r of theylﬂsh’umenﬂ :
__be the hol der theres? e bill has bteen drawn as payablg to bearer, the bearer oI 11¢

- : a2 ther pe
he is known as he :ZSS? S;l:e holder of a bill of exchange endorses it in favour of ano
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. (c)Parties to a Cheque
' (1) Drawer: is the person who writes the cheq

| (2) Drawee: The drawee in the case of a cheq

st

-~

S B Ty

SR

Hgldeﬂ)f a Negotiable Instrument

é‘r

1. Holder

\

3. Holder in due course

. ) Holder: As per Section 8, any person who
%"§frument and receive the payment thereof on the
%;Ve qefinition that the mere transfer o
L € him the holder. Therefore, a person Fioe
§ oulcrin Ent as soon as he receives its possession-
B ¢ entitled to possess the instrumen
-,e"anna vs. Venkataramayya, Mz.ndras.
egue Means any person entitled in hl? O\:il?e
mOur}t due thereon from the parties

4 Oeris the person so entitled at the

-Therefore, in order to be a holdet; @ p?rsl?ifsl
o the possession of the instrument 11 rinci
o AGent entrusted with an instrument N :Jhee .
M. (i) He should be entitled 1 "

. ossion of negotiable instrument

R 1
Nder of 4 lost instrument, suc

: 2. Holder for value

‘lThe
name

f possession
s not autom

In order to b

reto. Where the

ue.

ue is always a bank on which the cheque is drawn

(3) Payee: is the person who is to receive payment for the cheque.
' (4) Holder: of a cheque is a person who is legally entitled to the possession of the cheque.
. (5) Endorser: the person who endorses the cheque in favour of another person.

' (6) Endor§ge: is the same as in the case of a promissory note or a bill of exchange.

There are three different kinds of holders in relation to negotiable instruments. They are:

is legally entitled to the possession of a negotiable
due date is known as its holder. It is clear from the
of a negotiable instrument to a person doe§ not
atically become the holder of a negotiable
e a de jure holder (valid holder) the person
¢. The same has been held in the case of
. missory note, bill of exchange or
thereof and to receive or recover

r destroyed,
—Section8

|der of @ Pro
ession :
posfr’mt , bill or cheque is lost o

estruction.”
¢ following

bearer . i o o
whether ?Snot ontitled o its possession in his

<. Therefore, if a person is in the =
ent tfleleon, for example, a thief, or

ho
to the
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Forr 7<73;<ample. a promissory note is drawn as payable to A or to hl.S ordgr, then A wil]
thereof as soon as the instrument comes in his possession. However, |f A gives th.e instry
safe-keeping, then B is not the holder thereof even if he is in possession of the instrym

be the h

have been the holder thereof.

(2) Holder for value: If any person is the holder of a negotiable instrument the
has been paid at any time in the past, then he is known as a holder for.value. Who actual|
value is not a relevant question. Such a holder does not acquire the instrument for any
but even he has all the rights of payment against all the prior parties. However, such holde
against the person who has actually paid the value. For example, A receives a cheque of
a person who owes him that amount. He donates the same to a charitable trust. In such
A who has paid the value of the instrument and not the trustees of the charitable trusts,
trustees of the charitable trust are holders for value of the negotiable instrument.

Considerayi,,
r'has no gy
< 5,000 from
a situatio, itis
Therefore, the

(3) Holder in due course: “Holder in due course means any person who for cons;
becomes the possessor or of a promissory note, bill of exchan
to the payee or endorsee thereof (if payable to order)
payable and without having sufficient cause to
from whom he derived the title.”

deration
ge or cheque if payable to the beare or

, before the amount mentioned on it becomes
believe that any defect existed in the title of the person

—Section 9
in order to be a holder in due cPurse, a person will have to prove the following:
(a) That he is the holder of the instrument. In case the instrum

is in possession of the instrument, and
payee or endorsee thereof.

(b) That he became the holder of the instru
before the date of maturity. This is so be

Therefore,

ent is payable to bearer, then he
if the instrument is payable to order, then he is the

ment before the payment became due thereon, ie,

cause if a negotiable instrument remains in circulation
even after its maturity, doubts may arise in relation to such an instrument. Therefore, as per

Section 39, if any person acquires any instrument after its maturity then he will get the same
title to the instrument as that of the transferor.
(c) That he became the holder of the negotiable instrumen

of a contract. Therefore, any person who comes into po

which was donated to him may be the holder thereof, b
He gets the same tit]

t for a consideration in pursuance
ssession of a negotiable instrument

ut he is not a holder in due course
e to the negotiable instrument as that of the transferor.

That there was no valid reason for him to believe that the title of the person from whom he
acquired the instrument was defective. In Case any person is careless in checking the ﬁﬂe"f
the transferor or knowingly ignores any defect in the title of the transferor, then he can be
stripped of his rights as a holder in due course.

(d)
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;E'f’-b“iﬁeS of Parties to Negotiable Instruments

The individual Tiahilie: : .
dividual liabilities of various parties to a negotiable instruments are as under:

‘_éxch(aln)ol“':l::::w.‘(_)fvﬂle firawer of a bill of exchange: As per Section 30, the drawer of a bill of
bl of o (:l{am)»,]-ﬂ‘”-’ l.dt"lly heabl‘e to the holder thereof. He m_erely takgs the responsibility that when the
Meseno {(i‘ “’ D_msente(_i for ac:cep@nce, the drawee fwll accept it and when, on maturity, the bijll
he draysep re'fl {l‘.:l:\,rm«zni, the acceptor (i.e. the dmwc.’e) will pay the amount dpe thereon. Therefore, if
fef\lSes o ma-k;.n-.sj to accept the bill of exchange or if the clirawee after accepting the bill of exchange,
O endorseq .01‘ "__1-“‘;‘.‘.'111‘0nt thereof, then the drawer of the bill of gxchange is liable to the actual holder
Mecessary (1, such bill for the amount due thereon. However, in order to hold the drawer liable, jt s

athe has been served and has actually received proper notice of dishonour,

Nthe cae o
I dj One ca§@ of Miller vs. National Bank of India, it was held that it is necessary that the notice
e olde(:ut S teceived by the drawer, and until the notice of the dishonour is served upon the drawer,
4 . Of the negotiable instrument cannot proceed against him. g
e Y the _L‘ﬁbilify of the maker of a promissory note: The maker of a promissory notg is bound gl
. Mount due e of maturity to the bearer if the promissory note is payable to
- Tang if th o a specified person or his order, then to sugh specified

IS =g s e . .
Iffec:]_j Or to hyj ke such payment, the maker is liable to lndemn_‘fy the
- Clec —Section 32

thereon on the dat
€ Promissory note is payable t
) S order. In case he fails to ma
Party of any damages that may be suffered by it.
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(3) Liability of the drawer of a cheque: If the bank dishonours a cheque or refyges to mal,
the payment thereof, the drawer of the cheque is bound to pay the holder of the cheque the umg'uve
due thereon. In order for the drawer to be held liable, it is necessary that proper notice of dishg "

Nour k..
. . = 2
been served and has actually been received by him. —Section ,“5)

(4) Liability of acceptor of a bill: The drawee of a bill of exchange is not bound to accept t,,
bill and, in case he refuses to accept the bill, no liability arises to him. However, if he accepts the bm’
he is bound to make the payment thereon on the expiry of the duration of the bill and, if he comrn'n;
a default in such payment, he is liable to compensate the other party to the bill for any damages tht
may be suffered by it due to the default in payment. — Section dz

As regards a previous endorsee (i.e. a person in whose favour a bill had been endorsed prior ite
acceptance). the acceptor of the bill cannot be relieved of his liability on the instrument on the around

that such endorsement was forged if at the time of accepting the bill he knew that the endorsement was
forged or had sufficient grounds to believe the same. —Section 4]

In case of a bill drawn in a fictitious name and payable to the order of the drawer, the acceptor of
such bill cannot hold against the holder in due course that the name mentioned on the bill is fictitious,

. —Section 42

(5) Liability of the drawee of a cheque: The drawee of the cheque, or the bank on which the
cheque is drawn, should pay the amount of the cheque at the time it is presented for payment provided
there are sufficient funds in the account of the drawer of the cheque. If the bank refuses to pay the

cheque without any valid reason, it is liable to compensate the customer for any damages that may be
suffered by him by reasons of such non-payment. —Section 31

(6) Liability of the endorser: The endorser of a negotiable instrument is liable on a negotiable
instrument in the same manner as is the drawer. In case a person endorses a negotiable instrument
before its maturity without limiting his liability thereon, he shall be liable to all subsequent parties in
case the instrument is dishonoured provided he is served, and has received, proper notice of dishonour.

—Section 35

The endorser, however, can relieve himself of his liability on the instrument by specifically

mentioning it on the instrument at the time of endorsement. In like manner, he can also make his
liability on the instrument conditional upon the happening of a specific event,

When the holder of a negotiable instrument without the consent of the endorser damages his rigl?t
against any prior party (for example, by cancelling a prior endorsement), the endorser is relieved of his
liability in the same manner as when the instrument is actually paid upon its maturity. =~ —Section 40

(7) Liability of prior parties: As per Section 36, every party to a negotiable instrument is liable
to all subsequent parties as well as the holder in due course until the instrument is actually paid: ﬂl;j
parties of a negotiable instrument are discharged of their liability only when the instrument is a'ctuaﬁ6
paid. —Section v

Ne_gotiation

ST _ _ jation
" By negotiation is meant keeping a negotiable instrument in circulation. In other words, negoti

) aﬂner
means the transfer of the right, title and interest of the holder of a negotiable instrument in SUChen;ven ;
that the transferee gets a good ftitle to the instrument and he becomes a holder in due COtL)ll!'S o order
there is some defect in the title of the transferor. However, in case an instrument is payable s

252
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F.
.
B

, of the holder has been forge
ged, or the instrument is void ab initio, or an inch
1 n inchoate

ferred after it has been stole .
 then such a " Wilr:;):’gltj}:l{fmstmment is acquired from a person other th
Iy as negotiati otherthan
on.

he si(]“““m

| (1) The trat
?mmd b
- @
o the
)rovide
itjsnotan inc

Modes of Negotiation
A negotiable instrument can be negotiated in the following ma
nner:

]
. Whenany | i
: y instrument 1s payable to bearer, i i .
' egofiable instrument is payable to order, i er, it can be negotiated by mere delivery thereof, 1 ‘
er, it can be transferred only by endorsement and deliy ;
ivery

v

It i Cle i i i y g = es.

B ) del. g 9
* ma

' be actual or constructive.

1'N 4 i . _ — Section 46
N be(ar)er eitgotlatgon by tpere delivery: When a promissory note, bill of exchange or cheque is pa bl
k: it may be negotiated by mere delivery. If any negotiable instrument has been delivereg oiathz

-conditi ' ;
 condition that it shall be effective only on the occurrence of a specified event, it shall not be considered
d event. This rule is, however, not applicable in the case of

! g trans
. ]L‘n )
. ‘:“15“;‘:;“.‘,‘. or hOldL’
("“‘l\.pm- gection 14, “When a promissory note, bill of
L titute the transte » Olll of exc !
o i C.on.shtu ¢ the transferee as the holder th hal?ge or cheque is transferred t
s tion occurs only wi ereof, th 0 any
P fores negotiallo y when the transfer , the instrument is said to be negoti "
(bt s and to receive or recover the am ee becomes entitled to h : egotiated.
e d o ount due thereon from th o hiold e SRment [ 413
E, fwe nalyses the definition in detail, there are two main factors rg e concerned parties.
ssfer should be made to an in order for a transfer to quali iati
ot qualily asne .
.« a holder in due cours . her person so that he recei : v SaRon
ocomes ¢ e even if the title of the transf 'IVZS a good title to the instrument
Ihen a negotiable instru ; eror is defective.
12;]umecnt a?\d becomes e?:t?t{\etdli tranSf?rred by negotiation, the transf i
e signature th . 0 receive the payment f ’h e transieree receives the title
d the signatures on the negotiable instrument have not b or the instrument in his own name,
hoate instrument transferred after it has been stol een forged or it is not void ab initio, or
olen. 1

R T B T, - T

® : ]

?.:ShNQQOh.ated until the happening of the sai

. aholder in due course. — Section 47

. Examples: (1) A who is the holder of a negotiable instrument payable to bearer delivers it o the
t has been negotiated in this case. e

f of B. The instrumen

trument, payable to bearer,

bank to deposit the sai
olds the instrument as an agen

e holder thereof.

y: When the negotiab
: such ins

d delivery. U

which is in the custody of his bahk:.‘

d instrument in B's account in the

 2entof B for holding it on behal
t of B. In such a case i

 The (li;lls the holder of a negotiable ins
- bank. Th ]Zalso the bank of B. A orders the
' the instme ank does as ordered and by doing so h
ment has been negotiated and B is nowW th

2 .
(2) Negotiation by endorsemen

e : s
arer but instead is payable to a specifi
tiated only

. Payab
endorlzsto %rder and can be nego ‘ does NO
\ and si i eree
O signs th ent, the trans -
D;e ?;awers’ each of ihl:: s;l;rx;lers mus ndorse the NS ment. As long 83 a negotia
Uable t . orsement
, 0 bearer and it is delivered without endOrsE T il not get the g

- an
. not i i AN | um
o oo, and the holde’ 2 S“‘;:Q'I igsgny third perso™

e .
nce he cannot negoty
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Kinds of Endorsement

(1) Blank or general endorsement: As per Section 13, if the person making the endomemn
does not mention the name of the person in whose favour the instrument is being endorsed an
merely signs his name, such an endorsement is known as a blank or general endorsement, Al
endorsement has the effect of converting the instrument into a bearer instrument, thereby makm
negotiable merely by delivery. —Sectlonr

For example, if A gives B a cheque of ¥ 1,000 payable to order, and B merely puts his sigr
on the back of the cheque and delivers it to C, such an endorsement is a blank endorsement.

(2) Complete or special endorsement: When the person making the endorsement,
signing his name thereon, adds an order to the effect that the amount of the instrument shall be pa
to a specific person or to his order, then such an endorsement is known as a complete or speca
endorsement. In case of a special endorsement, along with the signature of the endorser, the nameot
the person to whom or to whose order the instrument is payable should also be mentioned. ‘Pay
or ‘Pay Ram or to his order’ are examples of special endorsement. —Secﬁd!‘

Conversion of blank or general endorsement into special endorsement: The holder of
negotiable instrument containing a general endorsement can, by mentioning the name of any persona
endorsee to whom or to whose order the instrument shall be payable, convert the general endor
into a special endorsement without having to sign his name thereon. In such a case, the holder &
incur any liability as the endorser of the instrument. Therefore the main benefit of converting a{‘
endorsement into a special one is that, even though the holder transfers the instrument t0.2
person, he does not incur any liability as the endorser. For example, if A writes above the sign@
B in a general endorsement. ‘Pay C or to his order’, then A does not incur any liability as the el
and it merely amounts to a special endorsement by B in favour of C. |

(3) Restrictive endorsement: When the endorser, while making the endorsement, useé
words to the effect that the instrument shall no longer be endorsable in the future, such an end S
is known as a restrictive endorsement. In such an endorsement the word ‘only’ is attached ait
name of the endorsee. In other words, we can say that restrictive endorsement is resorted t0
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Scanned with CamScanner



- e viants that the amount of the ;
L dﬁ;sgody else. ‘Pay to A only is a:eéilSWmem shall be payab|
g’ .on, any endorser can mak @mp]e of a restrict; €only to the specifi
sculation: ' ond ‘€ a restrictive endorsem Ve endorsemen dn c:l ed person angd not
, i . e : : i
% (4)' Partial en m;)sement. When the endorser nt on it € Instrument is ip,
? the mstrument, such endorsement is known orders tg Pay only a ‘ —Section 57
s ot considered proper. as partial endorsement Npan of the amount mentioned
4 -No
" aample: Ais the holder of an in rmally, such an endorsement
strument for Rupees 1 000 —Section 56

A por his order the sum of Rupees 500, Th
s not a valid endorsement. e

¥ remaining unpaid in the bill. Theref i
E o . . (o) e
qnly and hence it can be negotiated Ie, In a manner it is an endorse

(5) Conditional end
. . N orsement: When th
the happening of anltgnt:ei;z?n or. Instead of totally negating his liabilitr;g r;h:k: ﬂfiorser;?m in clear
oo condit in event, or makes the right of th » Mmakes It conditional upon
- ional upon the ha i ght of the endorsee to receive the pa
instrument, such an ppening of an uncertain event, thereby limiting his liabil; payment
different from a Testr(iantqorsement is known. as a conditional endorsement. A cor:d?ﬁ%:;i :a;) —en th.e
‘GQOtiability s ic 1::1 endorse:'nent in the sense that a restrictive endorsement prohibr;tsot;sel;ﬁg: is
£ instrument whereas a iti M- S € er
IEn fiiset on the israrmorth conditional endorsement mainly limits the liability of the
—Section 52

) & The endor .

) ser can, while making the endorsement, limit his liabili i .
lity con ditional in the following ways: : is liability on the instrument or make his
(a) B

) By sans recourse endorsement: When the person making the endorsement makes it clear - -

i-"li;abi

B

that he
g shall not be liable to the endorsee or the subsequent holders of the instrument in case the
recourse endorsement. In suchan -

e used in the endorsement. ‘PayA
les of sans recourse endorsement. :
orsement clearly
ds to be served

3] ment is di .
Endorsemt is dishonoured, such an endorsement is known as a sans
b ent, the words ‘sans recourse’ or ‘without recourse’ must b

 0r ord

e ers ‘ . .
ans recourse’ or ‘Pay A without recourse to me: are examp
_at the time of making the end

A

duties in case of dishonour o
ve endorsement and the en
not served upon him.

d .
O Orde:.:) rsﬁr ol his own releases the holder of his
» Notice of dishonour waived’ is a facultati

B e 0O . . s
.:;.3' N the Instrument even if notice of dishonour 1s \ N
ackNeg‘)tiation back: Sometimes, it may so happen that, during negotiation, the msw":ﬁ o re;goss i
Th 0 the same Persor; ho had 01’1 a previous occasion endorsed it in favour ofh sont’l}f Ohaﬁ:j lsaofthe. 4
- Sis known ag e < a situation where the instrument again reacnes € - The 1
negotiation back. Iltisa the holder of instrument once again. The |
i wards the holder

Endorgo

L . erin his own righ - e endo

4 ts, and a previo ) '

o e ect of negoﬁfﬁion back if that the intermediary parties are
f their liability thereon.

o
Nstrument and are relieved © 5
2L
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onour
gable instrument is said to be dishonored when the drawee (debtor)

| Disb
| ‘/Anes‘o refuses t h
: ses to accept t
ke payment thereon. Therefore, an instrument may be dishonoured by the following two mpodese @e 3

1. Dishonour by non-acceptance
9 Dishonour by non-payment

~ Abill of exchange can be dishonoured by both the above modes, whereas a cheque or a promissory
e can only be dishonoured by non-payment. As soon as the negotiable instrument is dishonoured

4 holder of the instrument must serve notice of dishonour on all the parties thereto so that the;;

' nay be held liable thereon. If the holder does not serve notice on dishonour to all the parties to the
sument, then he loses his rights against all prior parties to the instrument. However, there are certain
duations in which notice of dishonour is not required.

1. Dishonour by non-acceptance: A bill of exchange is said to be dishonoured by non-
. acceptance:
(a) When the drawee (

in accepting the bill of exchan
presentment or refuses to accept t

. (b) When presentment for acceptance is not re
E' () When the drawee is incapable to contract.
|

() When the acceptance is qualified be found after due search
. iti erson and cannot be found even :
() When the drawee is a fictitious P —Section 91

in case of more than one drawees, any one of them) commits a default
ge, i.e., fails to accept the bill of exchange within 48 hours of

he bill of exchange.
quired and the bill is not accepted.

of exchange or cheque is said to be
missory note, acceptor of the bill of

t on the instrument being presented
—Section 92

ssory note, bill
ker of the pro
fault in paymen

&:. & 2- Dishonour bv non_pavment: A promi
.::hhonoured due to non-payment when thg made
: ‘0: ange, or the drawee of the cheque commits 2

- Paymen,

_Acceptance and Dishonour by Non-

. es betw Non
g ; r een Dishonour by
. 9Yment
owing are nc ishonou
| p in di es between dishon
On-Th ¢ following are the main differe ‘
:

r by non-acceptance and dishonour by
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Dishonour by Non-Acceptance Dishonour by Non-Paym;m\\

1. Dishonour by non-acceptance occurs when the Dishionour by noun-payment occurs whm
, e i & A2l g

bill is presented by the drawer to the debtor for the promissory note, the acceptor of a bil] of Crch, '
. - - Z s - " 2t 2

acceptance and acceptance is not granted by him, or the bank (in case of a cheque) refuses 4 My =

payment thereof.

2.In case of dishonour by non-acceptance, a suit In case of dishonour by non-payment the held

1

. P 5 aar G
cannot be filed against the debtor, since he is not a file & suit if he has served notice of dishonouyy o, 2l
party to the instrument before he accepts the same. other parties.

. 4 2 - \
3. In case of dishonour by non-acceptance, the In case of dishonour by non-payment, the dray,,,
creditor can file a suit only for the recovery of the can file a suit for recovering the noting and Proteding
amount of the loan. charges, interest, etc., along with the amount of the
loan.

Effect of dishonour: All the endorsers of the instrument as well as the drawee are liable to th;
holder, and can he held liable by him in case the instrument is dishonoured by non-acceptance g
by non-payment provided adequate notice of dishonour has been served upon them. However, th,
drawer of the instrument is liable only in case the instrument is dishonoured by non-payment,

Notice of dishonour: In case a negotiable instrument is dishonoured by non-acceptance orby

non-payment, then the holder of the instrument should serve notice of dishonour on all such parties
whom he intends to hold liable thereon. —Section 93

Each party, on receiving such notice of dishonour, must, within reasonable time of receiving such
notice, serve upon all such parties, whom he intends to hold liable on the instrument, the notice of such
dishonour. —Section %

The notice of dishonour is so important, that if it is not sent, except for the drawer or acceptor, 2!
other parties are relieved of their liability on the instrument.

Mode in which notice of dishonour may be given: The notice of dishonour should be served
on the person entitled to receive such notice or to his authorised agent or, in case such person &
deceased, to his legal representative and, in case such person has been declared insolvent, the nc:iif:‘E
should be served on the assignee of such person. The notice of dishonour may be served orally or i
writing. In case it is served in writing, it may be despatched by post. The notice of dishonour mayb”f
any form but it should have the effect of conveying to the party on which it is served that the instrume*
has been dishonoured and that he is being held liable thereon. Such notice should be served “"ﬂ’f
reasonable time of the instrument being dishonoured at the place of business of the person on whor?

it is being served. In case there is no such place of business, then it should be served at lis’sffc':g:f;

. the,
In case of death of the party on whom the notice of dishonour is served and the person servin3

e ! ) ion %’
notice is not aware of his death, such a notice will be sufficient to hold the party liable. —Sect

When Notice of Dishonour is not Necessary

In the following circumstances the notice of dishonour is not required:

(1) Whenthe party entitled to receive such notice voluntarily waives his right
when any endorser writes the words ‘notice of dishonour not required
endorsgment, or when the drawer himself informs the holder that the bi
been d'Shonoured, no notice of dishonour is required.

Aol
thereto. For gx‘amP
d' while makind .
” Of eXChange— .2 B
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has himself ordered against making the payment on such instrument, the

when the drawe” dnotb d
@) iice of dishonour need not be served on the drawer. For example, when the drawer of a
no - <olf orders the bank not to make the payment thereon, no notice of dishonour

c dbe served on such drawer.

neé _ 3

when the party ltable- on the instrument does not incur any loss due to non-service of the
© qotice. For example, in case, while writing a cheque, the drawer does not have sufficient

funds in his account, then the drawer does not incur any loss due to non-service of notice.

@) when the party entitled to such notice of dishonour cannot be found even after due search.
) When
the hol
sick or in ot
() When the acceptor himself is the drawer. For example, if any firm draws a bill of exchange on
another of its own branches, or when a firm draws a bill of exchange on another firm who
is its partner in business, a notice of dishonour is not necessary.

the notice of dishonour cannot be served due to circumstances beyond the control of
der. For exam_ple, .death of the holder or of his agent, or when the holder is seriously
her like situations, the non-service of notice of dishonour may be excused.

(7) When the promissory note ceases to be negotiable. Such a promissory note cannot be
endorsed and, in case it is endorsed, the endorsee does not get any right against the maker
on endorser. Therefore, no loss is suffered by these parties due to the default in serving the

notice of dishonour.
(8) When the party entitled to the notice of dishonour promises to unconditionally pay the

dishonoured instrument.

Noting and Protest

(1) Noting: In case the promisso
by non-payment, then the holder of suc
tosue the other parties to the instrumen
Way of certifying that the instrument has
dshonoured by non-acceptance or non-payme
nstrument by the Notary Public. Such noting ma
the G”Onge_

) The Notary Public is an officer appoint
™stument or for noting the dishonour of bills o
"uments Act, ing dish d, and th
‘ n tThe noting should be made within reasonable time of the instrument being dishonoured, and the
o X
i should always contain the following:

@) date of dishonour
b) the reason for the dishonour
() in ca S
se the instrument has N d
the instrument considers it 25 d1sh°"uze((:’ a;nof the Notary Public, etc.)
( . ) men ee ’
(d) the expenses for noting the instru <cory note is dishonoured due t

ry note or bill of exchange is dishonoured by non-acceptance or
h instrument, after giving due notice of dishonour, is entitled
t. As per the Negotiable Instruments Act, noting is a convenient
been dishonoured. In case any negotiable instrument has been
nt, then the holder can get such dishonour noted on the
y be made either on the negotiable instrument or on

e State Government for certifying the negotiable

inted by th
poin Yy hange or promissory notes under the Negotiable

f exc

t been speciﬁcally dishonoured, the reason why the holder of
o)

—Section 99

o non-acceptance

R S L L L N AL s SN

bz (2 ; e or promisso - tary Public
| o “orz. Protest: In case any bill of ex}fh?:sgtrumgnt may get it noted and certified by the Notary

3 Payment, then the holder of the e — 2N
?' /
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L IUSINESS Law )
within a reasonable time of the instrument being disl;lOHOLtlfetﬁl-isTl‘ec :ﬁ;’ft;;cgew }?12 hrecei\{e:d f’ﬁm i
Notary Public is known as ‘protest’. In other words, a protes Sl il ;?T’tlfles thay o~
instrument has been dishonoured and it is based on the noting ma e 'Sh%mur OfI?;
instrurment. ilof h " . €ction 1&'}
Protest for better security: When the acceptor for a bill of exc ang:]z ecomes insolyen, :
its maturity, or if his goodwill in the eyes of the public falls, the holder can demand better se; frﬂe

' ' fusal by the acceptor, get the s Ony
the acceptor, through the Notary Public and,‘lr‘l case of re Jt e If)or l; egtter ar.ne’noted X
protested within reasonable time. Such a certificate is known asa p security’

Contents of a protest: The following are the essential contents of a certificate:

(a) The original instrument and a copy thereof.
(b) The names of the parties for whom, and against whom the instrument has been Protesteg
(c) The fact that the instrument has been dishonoured and, the reasons thereof.

(d) The time and place of dishonour of the instrument and, in case better security fo tho
instrument has been refused, the time and place of such refusal.

(¢) The description of the Notary Public making the certification.

(f)y If the instrument has been accepted for honour or paid for honour, then proper descriptiy,
thereof.

Notice of protest: When, as per the provisions of the Act, it is mandatory to get any bil ¢
exchange or promissory note protested, notice of such protest should be served on all parties therety
In such a case the notice of dishonour need not be served. The notice of protest must be served in the
same manner and in the same conditions as the notice of dishonour. However, in case of notice o
protest, it can also be served by the Notary Public. —Section 102

Attestation of foreign bills: If, as per the law of the country in which the foreign bill of exchang
has been drawn, it is necessary to get the bill of exchange protested, then such bill of exchange must b
protested. —Section 104

When is noting equivalent to protest? In case it is necessary to get a promissory note or billof
exchange protested within a specified duration, then it is sufficient if such bill of exchange or promissoy

note is got noted within such duration since the protest is related to the date of noting only. The protes
of the instrument may be acquired later. —Section 104

Reasonable tirpe: In order to determine the reasonable time for presentment for accepta“we:z
payment, or for serving notice of dishonour, or for getting the dishonour of the negotiable iﬂsm_‘":j f
noted, the nature of the negotiable instrument and the normal custom of trade relating o such k"

i 1 ohdal
negotiable instruments must be kept in mind. While calculating the reasonable time, public l}ohda{
should not be included therein, —Section

4
- . m ‘
i ‘ge:fs;n; ble m,"e for notice: In case the holder of the instrument and the person on Wh:ﬁ s
dishonour liss RO 15 fo .be served reside or carry 'on their business in different places, if tr;)e ; et
served within the next day proceeding. The dishonour of the instrument or by

ost, then s i : i
p uch notice wjl] be deemed to have been served within reasonable time.

If both the arti . . . f dis
served within thz :‘zits ;ii:de or carry on their businesses in the same place, if the notice ©

; e
: ; . h notice will b€ &40
have be -9 Proceeding the dishonour of the instrument, then suc ion1”
o “N served within reasonable time. ot |
272 ———— i
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Digital Signature and Electronic Signature

Digital signature means authentication of any electronic record by a subscriber by means of an
dectronic method or procedure. It is an electronic analogue of a written signature. The Act gives legal
rcognition to electronic records and digital signatures and provides the conditions subject to which
an electronic record may be authenticated by means of affixing digital signature. The digital signature
is created in two distinct steps. First the electronic record is converted into a message digest by using
a mathematical function known as “hash function” which digitally freezes the electronic record thus
ensuring the integrity of the content of the intended communication contained in the electronic record.
Any tampering with the contents of the electronic record will immediately invalidate the digital signature.
Secondly, the identity of the person affixing the digital signature is authenticated through the use of a
Pivate key which attaches itself to the message digest and which can be verified by any person who
has the public key corresponding to such private key. This will enable any person to verify whether the
electronic record is retained intact or has been tampered with. It will also enable a person who has a
Public key to identify the originator of the electronic message. The Information Technology Amendment
Bil, 2008 hag changed the heading of the chapter from Digital signature to ‘Electronic signature’.

Authentication of Electronic Records

b (1) Subject to the provisions of this section, any subscriber may authenticate an electronic record "

Y affixing hig digital signature. .

| (2) The authentication of the electronic record shall be effected by the use of assfém.nftnc crypto

Ystem ang hash function which envelop and transform the initial electronic record into another
éctronic recorq.

3)" Any person by the use of a public key of the subscriber can verify the electronic record.

; . unique to the subscriber and constitute a functioning
- key D(:i) The private key and the public key are unid (Section 3)
8 T. sty
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Electronic Signature

1. A subscriber may authenticate any electronic record by such electronic signature ¢, ele
authentication technique which: Ctmnic
(a) is considered reliable, and
(b) may be specified in the second schedule.
2. Any electronic signature or electronic authentication technique shall be considereq

_ reliabjy ;.
(a) The signature creation data or the authentication data are, within the context i, Wh'lf.
they are used, linked to the signatury or as the case may be, the authenticatq, and tolch
other person; - -

(b) The signature creation data or the authentication data were, at the time of signin

) g, Un
the control of the signatury or, as the case may be, the authenticator and of othe o

T Persqy,

etectabe.
y electronic Signature j

(c) Any alteration to the electronic signature made after affixing such signature is d

(d) any alteration to the information made after its authentication b
detectable; and

(e) if fulfills such other conditions which may be prescribed.

3. The central Government may prescribe the procedure for the purpose of ascertaining

whether electronic signature is that of the person by whom it is purported to have been affixed o
authenticated. (Section 34

Electronic Governance

Legal provisions regarding electronic governance are as under:

Legal Recognition of Electronic Records

Where any law requires that information or any other matter shall be in writing or in the

typewritten or printed form, then such law, such requirement shall be deemed to be satisfiedil
such information or matter is:

(a) rendered or made available in an electronic form; and

(b) accessible so as to be usable for a subsequent reference. (Section

Legal Recognition of Electronic Signatures

' ; by
Wk.ne_re any law provides that information or any other matter shall be authenhcateio i
affixing the signature or any document shall be signed or bear the signature olt anyrp;aﬂer
then, such requirement shall be deemed to have been satisfied, if such information Of "~

: ] rescr
Is authenticated by means of electronic signature affixed in such manner as may be P
by the Central Government.

The provision of Section 5 provides for legal recognition of electronic signatures a(SeC“on
for handunitten signature.

pstitule,
528 sl iﬂ
. its Age"de.
s and Electronic Signaturesin Government am:orm applicanfgz ‘
e foundation of electronic governance. The ﬁ!ing ofarny N ; any lice™
reation, retention of preservation of records, issue or gr

Use of Electronijc Record

Section 6 lays down th
or other documents e
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or permit oF receipt or payment in Government offices and its agencies may be done through
ihe means of electronic form. The appropriate government may Prescribe by rules:

ol the manner and format in which such electronic records shall be filed, created or issued;
¢

" The manner or method of payment of any fee or charges for filing, creation or issue of any

olectronic record under above clause. (Section 6)

pelivery of services by Service Provider

| The appropriate Government may authorise, by order, any service provide to set up, maintain

and upgrade the computerised facilities and perform such other services as it may specify by
notification in the Official Gazette.

9 The appropriate Govgrnment may also authorise any service provider to collect, retain and
appropriate sucljn service charges as may be prescribed by the appropriate Government for the
purpose of providing such services, from the person availing such service.

3. The appropriate Government shall by notification in the Official Gazette, specify the scale of
service charges which may be charged and collected by the service providers.

4. The appropriate Government may specify different scale of service charges for different types
of services. (Section 6A)

Retention of Electronic Records
Where any law requires that documents, records or information shall be retained for any
specific period, then that requirement shall be deemed to have been satisfied if the same is
retained in the electronic form. Certain requirement have to be satisfied for the retention of

electronic records. These are:

(a) the information contained therein remains accessible so as to be usable for a subsequent

reference;

(b) the electronic record is retained in the fo
received or in a format which can be demons
originally generated, sent or received; N o , _

(c) the details which will facilitate the identification of the.lor“)?m.‘ndtﬁzhglaezgz;]ia:z;?g fime
of dispatch or receipt of such electronic record are avallable ! ;

However the clause (c) does not apply to any information which is automatically generated

: ived. F
solely for the purpose of enabling an electronic record o be despatched or received. Further

. etention of documents,
this section is not applicable to any law the expressly provides ot (Section 7)
records or information in the

rmat in which it was originally generated, sent or
trated to represent accurately the information

form of electronic records.

Audit of documents, etc., maintained in electn::nc ﬂ-:":prouision s audt of documents,
Where | ime being in force, there l- i+ of documents, records
rccsrls " any law fof t?ifa:lprovision shall also be appllcabf]e lf;’r audit of: (Section 7A)

> i . i rm. §
or infosr:'tra;?of?nrgztcf:s’ed and maintained in the electronic 10
C 1
ectronic Gazette

gulation, order, bye-law, notification

Publ& . El
icatio Jation etc
n of rule, regu blication of any rule, @

Where any law requires the pu 285
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L Business Law J \

or any other matter should be published in the Official Gazette, then such l‘equimmmt
be satisfied if the same is published in an electronic form. It also provides where the sh‘ag
Gazette is published both in the printed as well as in the electronic form, the date of S

. Publj
shall be the date of publication of the Official Gazette which was first published iy, any lf?r?s

(Secﬁ0n 8)
No right conferred to insist that document should be accepted in electronic form

The provisions of sections 6, 7 and 8 shall not confer any right upon any person to j;
any Ministry or Department of the Central Government or the State Governmep
accept, issue create, retain and preserve any document in the form of electronjc re
effect any monetary transaction in the electronic form.

1Sist thyy
t shouly

COl‘ds or
(SECtion 9)

Power to make rules by Central Government in respect of digital signature
The Central Government may for the purposes of this Act, by rules prescribe:
(a) the type of electronic signature;
(b) the manner and format in which the electronic signature shall be affixed:

(c) the manner or procedure which facilitates identification of the person affixing the electronc
signature;

(d) control processes and procedures to ensure adequate integrity, security and confidentiality
of electronic records or payments; and

(e) any other matter which is necessary to give legal effect to electronic signatures.
(Section 10)
Validity of contracts formed through electronic means

Where in a contract formation, the communication of proposals, the acceptance of proposals,
the revocation of proposals and acceptances, as the case may be, are expressed in electronic
form or by means of an electronic record, such contract shall not be deemed to be unenforceable
solely on the ground that such electronic form or means was used for that purpose.

(Section 104)

Attribution, Acknowledgment and Despatch of Electronic Records

The Act contain the principles for determining the person to whom the electronic records ¢

. int of
be attributed and the principles for determining the time, place of despatch and receipt®
electronic records,

Attribution of Electronic Records
An electronic record shall be attributed to the originator:
(@) if it was sent by the originator himself.

. . of th
(b) by a person who had the authority to act on behalf of the originator in respect |
electronic record; or

at

ale
(©) by an informati . inator to OPE
matio half of the origin 11)
St atically N system programmed by or on be (SectiO“
/
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